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PREFACE. 


In  preparing  this  book,  my  aim  has  been 
to  provide  students  with  a  concise  analysis 
of  the  Elements  of  Criminal  Law  and 
Procedure.  To  combine  accuracy  and 
brevity  is  always  difficult,  but  I  trust  that 
no  more  inaccuracies  will  be  found  than 
are  pardonable  in  a  First  Edition. 

It  is  needless  to  say  that  I  am  largely 
indebted  to  Archbold's  Criminal  Practice 
and  Sir  James  Stephen's  Digest  of  the 
Criminal  Law. 

A.  M.  W. 

3,  Essex  Court,  Temple. 
January,  1906. 
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OF  THE 

CRIMIISrAL   LAW. 


CHAPTEE  I. 


THE  NATURE  AND  DIVISIONS  OF  CRIME  ;   THE 
PARTIES  TO  A  CRIME. 

The  Elements  of  Crime.  A.  The  Act. — Four  stages 
are  commonly  found  in  the  development  of  a  system 
of  law.  In  the  1st,  a  person  who  is  injured  by  a 
wrongful  act  revenges  himself  upon  his  enemy  in 
any  manner  that  seems  good  to  him :  in  the  2nd 
stage,  self-help  is  stUl  the  rule,  but  the  Kmits  within 
which  vengeance  may  be  taken  are  gradually  nar- 
rowed by  the  custom  of  the  community ;  at  the  same 
time,  a  new  idea  arises,  namely,  that  vengeance 
ought  not  to  be  taken  where  the  wrongdoer  is  willing 
to  compound  or  make  compensation  for  his  injury : 
in  the  3rd  stage,  compensation  has  entirely  replaced 
vengeance,  self-help  is,  as  a  rule,  prohibited,  and 
redress  for  injuries  must  be  claimed  by  the  injured 
party  in  the  Courts  of  the  State :  in  the  4th  stage, 
the  State  itself  marks  off  certain  classes  of  wrongful 
w.  1 
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acts  for  which  it  will  itself  take  proceedings  and 
inflict  punishment  and  in  respect  of  which  it  will  not 
allow  any  composition. 

We  thus  find  the  following  distinctions  between 
crimes  and  civil  wrongs : — 

1.  Criminal  proceedings  are  taken  by  the  State ; 

civil  proceedings  by  the  injured  person. 

2.  The  object  of  criminal  proceedings  is  the  inflic- 

tion of  punishment  upon  the  offender;  the 
object  of  civil  proceedings  is  compensation  for 
the  injury. 

3.  In  criminal  proceedings  the  right  to  exact  or 

remit  punishment  is  in  the  State,  and  a  person 
against  whom  a  criminal   offence  has  been 
committed  cannot  by  any  private  agreement 
or  composition  release  the  offender  from  his 
liability  to  punishment.     [Smith  v.  Dear.) 
Nothing  in  the  nature  of  any  wrongful  act  can 
per  se  make  it  a  crime.     An  act  which  in  its  nature 
is  highly  laudable  may  yet  be  a  crime,  and,  con- 
versely,  however  immoral  an  act  may  be,   yet  it 
cannot  be  a  crime  unless  it  is  punishable  by  the 
State.     Many  acts  which  formerly  were  crimes  are 
now  legally  innocent ;   while,  on  the   other  hand, 
many  wrongs  for  which  once  no  punishment  existed 
have  now  become  crimes. 

But  the  mere  fact  that  an  act  is  a  civil  wrong  does 
not  prevent  it  from  being  also  a  criminal  offence. 
Many  torts  are  also  crimes :  thus,  assault  and  libel 
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may  form  the  subject  of  either  civil  proceedings  by 
the  person  injured  or  criminal  proceedings  by  the 
State.  A  breach  of  contract  may  also  be  a  crime : 
thus,  by  the  Conspiracy  and  Protection  of  Property 
Act,  1875,  the  following  breaches  of  contract  are 
pimishable  on  summary  conviction  or  indictment : — 

1.  For  a  person  employed  by  municipal  authori- 

ties, public  companies,  or  others  who  have 
undertaken  to  supply  gas  or  water,  alone  or 
with  others  wilfully  and  maliciously  to  break 
his  contract  of  service,  knowing  or  having 
reasonable  cause  to  believe  that  the  probable 
consequences  will  be  to  deprive  the  inhabi- 
tants wholly  or  to  a  great  extent  of  gas  or 
water  (s.  4). 

2.  For  a  person  wilfully  and  maliciously  to  break 

his  contract  of  service,  knowing  or  having 
reason  to  believe  that  the  probable  conse- 
quence will  be  to  endanger  human  life  or 
cause  serious  bodily  injury  or  expose  valuable 
property  to    destruction    or    serious    injury 

It  is  even  possible  for  the  same  facts  to  constitute 
a  tort,  a  breach  of  contract,  or  a  crime :  thus,  if  A. 
hires  furniture  and  sells  it  he  may  be  guUty  of  breach 
of  contract,  of  conversion,  and  of  larceny  as  a  bailee. 
{H.  V.  Macdonald.)  But  in  all  such  cases  the  civil 
and  criminal  proceedings  are  entirely  distinct,  and 
subject  to  different  conditions. 
1(2) 
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B.  The  Mental  Element  in  Crime. — Mens  rea. — 
Thus  far  we  have  been  considering  what  acts  can 
amount  to  crime ;  but  before  deciding  whether  any 
particular  act  is  in  fact  a  crime,  it  is,  as  a  rule, 
necessary  to  inquire  into  the  state  of  mind  of  the 
actor,  for  it  is  a  general  principle  of  law  that  there 
must  be,  as  an  essential  element  of  crime,  some 
blameworthy  condition  of  mind,  or  mens  rea.  {Chis- 
Jiolm  V.  Doiilton.)  This,  broadly  speaking,  is  due  to 
the  existence  of  either  malice  or  negligence. 

Negligence  occurs  chiefly  in  cases  of  homicide,  in 
which  connection  it  will  be  discussed  more  fully. 

Malice  exists  in  law  whenever  there  is  an  intent  to 
do  an  unlawful  act  without  justification  or  excuse. 
{Bromage  v.  Prosser.)  When  the  intention  can  be 
directly  proved  there  is  said  to  be  express  malice ; 
when  it  is  incapable  of  direct  proof,  but  is  presumed 
to  exist  from  the  circumstances  of  the  case,  there  is 
implied  malice.  Anyone  who  voluntarily,  and  with- 
out just  cause  or  excuse,  commits  an  unlawful  act 
likely  to  cause  and  in  fact  causing  injury,  does  it  of 
malice,  which  is  implied  from  the  mere  fact  that  the 
act  was  done  voluntarily,  for  every  person  is  deemed 
to  intend  the  natural  consequences  of  his  acts. 

The  same  species  of  malice  is  not  necessary  for  all 
crimes:  thus,  in  false  pretences  it  is  the  intent  to 
defraud ;  in  uttering  false  coin  it  is  the  gmlty  know- 
ledge ;  in  theft  the  intent  to  deprive  the  owner  of 
goods  of  his  property  therein ;  in  all  cases,  however, 
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the  essential  element  is  the  same — the  intent  to  do 
an  unlawful  act. 

If  malice  exists,  it  is  no  defence  that  the  conse- 
quences did  not  effect  the  intended  result  in  the 
manner  or  on  the  ohject  intended.  Thus,  A., 
intending  to  murder  B.,  kills  0.  A.  is  guilty  of 
murder,  his  intent  being  criminal,  and  the  act 
effected  being  of  the  nature  intended,  though  not 
upon  the  object  intended. 

It  must,  however,  be  noted  that  the  common  law 
maxim,  nemo  reus  nisi  mens  rea,  has  not  now  so  wide 
an  application  as  formerly.  The  greater  precision 
of  modem  statutes  renders  it  necessary  in  each  case 
to  look  at  the  objects  and  terms  of  the  Act  under 
consideration  in  order  to  discover  the  essentials  of 
the  offence.  {Cundy  v.  Lecoq.)  In  Sherras  v. 
Be  Eutzen,  Wright,  J.,  said  : — 

"  There  is  a  presumption  that  mens  rea,  an  evil 
intention,  or  a  knowledge  of  the  wrongfulness  of  the 
act  is  an  essential  ingredient  in  every  offence ;  but 
that  presimiption  is  liable  to  be  displaced  either  by 
the  words  of  the  statute  creating  the  offence  or  by 
the  subject-matter  with  which  it  deals,  and  both 
must  be  considered.  .  .  .  Apart  from  isolated  and 
extreme  cases,  the  principal  classes  of  exceptions 
may  perhaps  be  reduced  to  three.  One  is  a  class  of 
acts  which  ....  are  not  criminal  in  any  real  sense, 
but  are  acts  which,  in  the  public  interest,  are  pro- 
hibited   under  a    penalty,"      Such  oases    are    the 
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innocent  possession  of  liquorice  by  a  beer  retailer 
(A.-G.  V.  Lockwood),  innocent  possession  of  adul- 
terated tobacco  {Pitzpatrick  v.  Kelly) ;  reception  of 
lunatics  in  an  unKcensed  house  under  a  belief  that 
they  wore  not  lunatics  {R.  v.  Bishop).  "Another 
class  comprehends  some,  and  perhaps  all,  pubHo 
nuisances  {R.  v.  Stevens^  where  an  employer  was 
held  liable  for  a  nuisance  caused  by  workmen  without 
his  knowledge  and  contrary  to  his  orders).  Lastly, 
there  may  be  cases  in  which,  though  the  proceeding 
is  criminal  in  form,  it  is  really  only  a  summary  mode 
of  enforcing  a  civil  right."  {Morden  v.  Porter,  un- 
intentional trespass  in  pursuit  of  game  ;  Hargreaves 
V.  Diddams,  bona  fide  belief  in  a  legally  impossible 
right  to  fish.)  But  except  in  such  cases  as  these, 
there  must  in  general  be  guilty  knowledge  on  the 
part  of  the  defendant  or  of  someone  whom  he  has 
put  in  his  place  to  act  for  him  in  order  to  constitute 
an  offence. 

The  Mental  Element  is  absent — A.  Where  the  act 
is  involuntary ;  B.  Where  the  act,  though  voluntary, 
is  either  (1)  justifiable,  or  (2)  excusable. 

A.  The  absence  of  will  prevents  an  act  from  being 
punishable — 

1.  Where  it  occurs  by  accident  in  the  performance 

of  a  lawful  act  with  due  care. 

2.  Where  there  is  physical  compulsion,  as  where 

A.  takes  the  hand  of  B.  and  forcibly  compels 
him  to  kill  0. 
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Mere  moral  coercion  or  pressure  by  threats  of 
personal    violence    or  death  is  insufficient,   except 

(1)  in  certain  cases  where  a  wife  acts  or  is  deemed 
to  act  under  the  coercion  of  her  husband  {post, 
p.  12)  ;  (2)  (perhaps)  where  there  is  a  present  fear 
of  death  or  personal  injury  at  the  hands  of  rioters 
and  rebels  {R.  v.  Crutchley;  R.  v.  McGrowther) ;  but 
even  such  fear  wiU  not  excuse  being  a  party  to 
killing  an  innocent  person.     {R.  v.  Tyler  and  Price.) 

B. — 1.  A  voluntary  act  may  be  justifiable  because, 
under  the  particular  circumstances,  it  is  permitted 
or  commanded  by  law,  as  when  a  sheriff  executes 
a  criminal. 

2.  A  voluntary  act  may  be  excusable  because  the 
mental  condition  of  the  actor  is  such  that  no  criminal 
intention  can  be  deemed  to  exist.  This  occurs  when, 
through  (a)  infancy,  or  (b)  mental  alienation,  the 
actor  is  incapable  of  forming  any  intention  or  appre- 
ciating the  consequences  of  his  acts,  (o)  in  oases  of 
mistake. 

(a)  Infancy. — (1)  Where  an  infant  is  under  seven 
there  is  an  irrebuttable  presumption  that  he  is  doli 
incapax,  and    he  cannot  be  convicted   of    felony; 

(2)  where  he  is  between  seven  and  fourteen  there  is 
still  the  same  presumption,  but  it  may  be  rebutted 
by  evidence  that  he  did  in  fact  possess  a  guilty  mind 
and  appreciated  what  he  was  doing.  In  the  case, 
however,  of  rape,  the  presumption  is  irrebuttable,  and 
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a  "boy  under  fourteen  cannot  be  convicted  as  prin- 
cipal in  tlie  first  degree,  though  he  may  be  as 
principal  in  the  second  degree.  (3)  Between  fourteen 
and  twenty-one  an  infant  is  presumed  to  be  doli 
capax,  and  may  be  convicted  of  any  offence  except 
mere  non-feasance,  such  as  non-repair  of  a  highway. 

(b)    Mental  "Weakness.  —  This  may  be  of  three 
kinds — 

1.  Idiocy,  where  from  birth  there  is  no  under- 

standing. 

2.  Complete  lunacy,  where  the  mind,  either  per- 

manently or  with  lucid  intervals,  has  become 
totally  deranged. 

3.  Partial  lunacy,  where  there  are  delusions  on 

particular  points. 
In  cases  of  idiocy  and  complete  lunacy,  different 
rules  have  existed  at  different  times.  In  R.  v. 
Ferrers  (1760),  it  was  held  that  a  man  could  not  be 
acquitted  on  the  ground  of  insanity  unless  he  was 
totally  deprived  of  understanding  and  memory,  and 
did  not  know  what  he  was  doing  any  more  than  an 
infant  or  a  wild  beast.  In  B.  v.  BelUngham  (1812), 
the  test  applied  was  whether,  when  the  act  was  done, 
the  prisoner  knew  right  from  wrong  in  the  abstract. 
The  modem  test  dates  from  McNaughten' s  Case 
(1843),  and  is  this :  Did  the  prisoner,  at  the  time  of 
doing  the  particular  act,  understand  its  nature  and 
quality,  or  know  that  he  was  doing  wrong?     The 
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rule  as  to  partial  lunacy  was  laid  down  at  the  same 
time.  A  person  subject  to  delusions  must  be  treated 
as  if  the  facts  with  respect  to  which  the  delusion 
exists  are  real.  Thus,  if  A.  believing  B.  to  be  about 
to  kill  him,  and  believing  himself  to  be  acting  in 
self-defence  kills  B.,  A.  is  exempt  from  punishment ; 
but  not  if  he  kills  B.  under  the  belief,  for  example, 
that  B.  has  libelled  him. 

Mere  irresistible  impulse  to  do  wrong  affords  no 
exemption  if  the  intellectual  faculties  are  in  such  a 
state  that  the  offender  knows  he  is  doing  wrong. 

Drunkenness. — Voluntary  dmnkenness  is  no  excuse 
for  crime.  But  when  the  intent  with  which  an  act 
is  done  is  an  essential  ingredient  of  the  offence,  the 
drunkenness  of  the  accused  may  be  taken  into  con- 
sideration in  order  to  determine  whether,  in  his  con- 
dition, he  could  be  possessed  of  any  definite  inten- 
tion. Involuntary  drunkenness  is  an  excuse  for 
crime;  delirium  tremens  is  considered  in  the  same 
light  as  insanity. 

(c)  Mistake  may  be  of  law  or  of  fact. 

Mistake  of  law  is  no  excuse  even  to  a  foreigner. 

Mistake  of  fact  is  an  excuse  if  the  accused  acted 
imder  an  honest  and  reasonable  belief  in  a  state  of 
things  which,  if  true,  would  have  justified  or  excused 
the  act.  Thus,  if  A.  intending  in  self-defence  to 
kill  B.  kills  his  own  servant,  he  is  guilty  of  no  offence ; 
but  if  A.  intending  to  murder  B.,  murders  0.,  his 
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mistake  is  no  defence.  Two  cases  on  tHs  subject 
may  be  compared :  In  JR.  v.  Tolson  it  was  held  that 
it  was  a  good  defence  to  prove  that  the  defendant, 
at  the  time  of  contracting  a  bigamous  marriage, 
believed  in  good  faith  and  on  reasonable  grounds 
that  her  husband  was  dead.  In  R.  v.  Prince  the 
defendant  was  indicted  under  s.  55  of  the  Offences 
Against  the  Person  Act,  1861,  for  having  unlawfully 
taken  a  girl  under  the  age  of  sixteen  out  of  the 
possession  and  against  the  will  of  her  father.  The 
fact  that  he  believed  the  girl  to  be  over  sixteen  was 
held  to  be  no  defence,     {^qq  post,  p.  89.) 

In  the  first  case  the  marriage  was  contracted  under 
a  belief  in  the  existence  of  a  state  of  things  which, 
if  true,  would  have  afforded  a  complete  justification, 
legally  and  morally  ;  in  the  second  case,  the  mistake 
as  to  the  age  of  the  girl  afforded  no  excuse  or  justifi- 
cation for  taking  her  out  of  the  control  of  her  father  : 
it  was  no  defence  to  prove  that  the  prisoner  thought 
he  was  committing  a  different  kind  of  wrong  from 
that  which  he  was,  in  fact,  committing,  his  mistake 
did  not  exclude  all  wrongful  intention. 

Principal  and  Agent. — An  agent  who  commits  an 
unlawful  act  at  the  command  of  his  principal  is 
excusable  if  he  acted  under  a  bona  fide  belief  that 
the  command  was  one  which  his  master  could  right- 
fully give,  but  not  if  the  command  was  to  do  an  act 
obviously  unlawful  and  wrongful.     [R.  v.  James.) 
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Similarly,  a  principal  or  master  is  not  criminally 
liable  for  the  acts  of  his  servants  or  agents  unless 
he  procured  or  took  part  in  them.  An  exception 
occurs  in  the  case  of  public  nuisances  {ante,  p.  6), 
and  also  under  many  statutes  which  render  a  master 
liable  for  certain  acts  committed  by  a  servant  in  the 
course  of  his  employment,  even  though  such  acts 
are  committed  without  the  master's  knowledge  or 
sanction.  Thus,  in  Coppen  v.  Moore,  a  master  was 
convicted  under  s.  2  of  the  Merchandise  Marks  Act, 
1887,  of  selling  goods  to  which  a  false  trade  de- 
scription had  been  applied,  though  the  sale  was  by 
a  servant  in  positive  disobedience  to  his  master's 
orders. 


Special  rules  apply  to  certain  exceptional  cases : — 

The  Sovereign  is  not  subject  to  his   own  laws, 

and  is  therefore  neither  able  to  commit  crime  nor 

amenable    to    the    jurisdiction    of    the    Criminal 

Courts. 

Ambassadors  of  foreign  countries,  according  to  the 
most  generally  accepted  opinion,  are  not  amenable 
to  the  criminal  law  of  England. 

Corporations. — A  corporation  aggregate  cannot  be 
convicted  of  treason,  felony,  perjury,  or  offences 
against  the  person,  but  may  be  indicted  in  its 
corporate  name  for  a  breach  of  duty,  whether  a  non- 
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feasance,  such  as  non-repair  of  a  highway  {R.  v. 
Birmingham,  ^c.  Mail.  Co.),  or  a  misfeasance,  such 
as  obstruction  of  a  highway.  {E.  v.  Great  North  of 
England  Bail.  Co.) 

Married  Women. — A  married  woman  is  not  punish- 
able if  she  commits  a  felony — other  than  treason, 
murder,  or  manslaughter — in  the  presence  of  her 
husband,  the  presumption  being  that  she  acted  under 
his  coercion.  The  presumption  may,  however,  be 
rebutted  by  showing  that  she  acted  voluntarily ;  it 
does  not  arise  where  the  crime  was  committed  out  of 
the  presence  of  her  husband,  even  though  under  his 
moral  coercion.  This  rule  has  been  in  some  cases 
extended  to  misdemeanours ;  its  true  extent,  however, 
seems  doubtful,  and  certainly  no  such  exemption 
exists  in  offences  connected  with  the  government 
of  the  house,  such  as  keeping  a  gaming  house  or 
disorderly  house. 


The  Divisions  of  Crime. — Criminal  offences  may  be 
divided,  according  to  the  nature  of  the  proceedings 
taken  to  inflict  punishment,  into  two  classes  : — 

(1)  Those  proceeded  against  by  indictment  before 

a  grand  jury ; 

(2)  Those  punishable  on  summary  conviction. 
Indictable  offences  consist  of  treason,  felonies,  mis- 
demeanours. 
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Felonies  and  Misdemeanours. — Nothing  in  the 
nature  of  an  act  indicates  whether  it  is  a  felony  or 
misdemeanour ;  the  difference  depended  originally 
upon  the  consequences.  Before  1870  a  felony  was  any 
act  which  entailed  forfeiture  of  land  or  goods  at  com- 
mon law,  and  to  which  capital  or  other  punishment 
was  added.  Forfeiture  for  treason  and  felony  was 
abolished  by  the  Forfeiture  Act,  1870,  but  the  dis- 
tinction remains,  though  most  offences  created  by 
modem  statutes  are  misdemeanours. 

All  indictable  crimes  not  amounting  to  treason  or 
felony  are  misdemeanours.  Where  a  statute  pro- 
hibits a  matter  of  public  grievance  or  commands  a 
matter  of  public  convenience,  all  acts  or  omissions 
contrary  to  the  prohibition  or  command  of  the 
statute  are  misdemeanours  at  common  law,  and 
punishable  by  indictment  imless  such  method  of 
procedure  be  excluded  by  the  statute. 

The  chief  differences  between  felonies  and  misde- 
meanours are — 

1.  Arrest  without  warrant  is  justifiable  in  certain 

cases  of  felony  where  it  would  not  be  justi- 
fiable in  misdemeanours  {post,  p.  167). 

2.  Felony  alone  admits  of  accessories. 

3.  Misdemeanours  may  be  tried  upon  indictment, 

inquisition,  or  information;  felonies  only  on 
indictment  or  inquisition.  In  some  cases, 
however,  as  we  shall  see  later  {post,  Chap.  X.), 
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both  felonies  and  misdemeanours  may  be  dealt 
with  in  summary  proceedings  at  the  option  of 
the  accused. 

4.  The  right  of  challenge  and  therefore  the  oath 

taken  by  the  jury  is  different. 

5.  The  prisoner  in  felonies  is  given  in  charge  to 

the  jury,  and  must  be  present  during  the 
whole  proceedings. 

6.  A  felony  can  never  be  compounded;   misde- 

meanours may  under  some  circumstances 
{post,  p.  119). 

7.  A  convicted  felon  may  be  ordered  to  pay  com- 

pensation not  exceeding  100/.  for  loss  of  or 
damage  to  property.     (Forfeiture  Act,  1870, 

8.4.) 

Misprision  consists  in  the  bare  concealment  of 
treason  or  felony  without  any  assent,  assistance,  or 
privity  which  would  make  the  concealer  a  principal 
in  the  treason  or  accessory  to  felony.  Misprision  of 
treason  is  not  affected  by  the  Forfeiture  Act,  1870, 
and  is  punishable  by  imprisonment  and  forfeiture  of 
land  and  goods ;  misprision  of  felony  is  a  misde- 
meanour punishable  by  fine  and  imprisonment. 
Both  offences  are  practically  obsolete. 

Attempts. — ^Any  attempt  to  commit  a  felony  or 
misdemeanour  is  itself  a  common  law  misdemeanour 
unless  otherwise  provided  for  by  statute :  thus,  the 
attempt  to  commit  murder  is  a  felony  by  ss.  14  and  15 
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of  the  Oflfences  against  the  Person  Act,  1861.  The 
bare  intent  to  commit  an  offence  is  not  a  crime ;  to 
constitute  an  attempt  the  accused  must  do  some  act 
which  (1)  was  one  of  a  series  of  acts  necessary  to  he 
done  before  the  attempted  crime  could  be  committed, 
and  which,  unless  interrupted,  would  have  resulted 
in  the  crime  ;  (2)  was  immediately  connected  with 
the  commission  of  the  crime,  and  done  only  for  the 
purposes  of  its  commission.  The  mere  fact  that  the 
crime  was  impossible  is  no  defence :  thus,  if  a  person 
puts  his  hand  into  the  pocket  of  another  with  intent 
to  steal  he  can  be  convicted  of  attempt  though  the 
pocket  is  empty.     {E.  v.  Ring.) 

Treason  is  sometimes  said  to  be  an  exception  to 
the  rule  that  mere  intent  cannot  amount  to  crime; 
but  this  is  not  strictly  accurate,  for  it  is  not  the 
intent  that  constitutes  the  offence  of  treason  but  the 
mental  act  of  "  devising,"  which  must,  however,  be 
proved  by  some  overt  act. 


It  has  been  already  noted  that  an  act  may  be  both 
a  civil  and  criminal  ofEence ;  in  such  cases  it  is  not 
always  possible  for  both  civil  and  criminal  proceed- 
ings to  be  taken. 

In  felonies  the  right  of  action  is  in  general  sus^ 
pended  until  the  offender  has  been  prosecuted.  "  It 
has  long  been  established,"  said  Cockbum,  C.  J.,  in 
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Wells  V.  Abrahams,  "  that  where  an  injury  amounts 
to  an  infringement  of  the  civil  rights  of  an  individual 
and  at  the  same  time  to  a  felonious  wrong,  the  civil 
remedy  ...  is  suspended  until  the  party  inflicting 
the  injury  has  been  prosecuted."  The  existence  of 
this  doctrine  was  also  upheld  in  the  cases  of  Appleby 
V.  Franklin  and  Vernon  v.  Watson.  The  antiquity 
of  the  rule  is  undoubted,  its  object  apparently  being 
to  prevent  the  King's  right  to  the  forfeiture  of 
felons'  property  from  being  defeated  by  a  compro- 
mise. Doubts  have,  however,  been  raised  in  recent 
times  both  as  to  the  doctrine  itself  {Midland  Insurance 
Co.  V.  Smith)  and  as  to  the  method  by  which  it  can 
be  enforced.  The  chief  decisions  on  these  points 
are — 

1.  The  plaintiff  cannot  be  nonsuited  in  his  action 

because  the  facts  show  a  felony.  A  judge  at 
nisi  prius  must  try  the  issues  on  the  record. 
( Wells  V.  Abrahams.) 

2.  The  defendant  cannot  set  up  his  own  crime  as 

a  bar  to  the  redress  of  the  person  who  sues 
him  in  an  action.     (Ibid.) 

3.  The    statement    of    claim  is  not   demurrable 

because    it    shows    a    felony.        {Roope    v. 

D^Avigdor.) 

In  this  case  Cave,  J.,  suggested  that  the  proper 

way  of  staying  an  action,  where  the  facts  showed  a 

felony  which  the  plaintiff  ought  to  have  prosecuted, 

was  by  application  made  summarily  to  the  Court 
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and  not  by  demurrer ;  and  in  Ex  parte  Ball^ 
Bramwell,  L.  J.,  suggested  that  the  Court  should 
stay  proceedings  on  its  own  motion  or  on  the  sug- 
gestion of  the  Crown.  If  the  rule  stiU  exists  it  is 
further  subject  to  the  following  limitations : — 

1.  Prosecution  must   be  possible ;   if  impossible 

the  felony  gives  rise  to  a  recoverable  debt. 
{Marsh  v.  Keating.) 

2.  The  action  must  be  against  the  felon.     ( White 

V.  Spetfigue.) 

3.  The  action  must  be  by  the  person  on  whom  the 

felony  was  inflicted.     {Appleby  v.  Franklin.) 

4.  If  criminal  proceedings  have  been  taken  it  is 

immaterial  by  whom,  or  whether  the  convic- 
tion was  for  the  same  specific  offence,  pro- 
vided that  the   ends  of   justice  have  been 
satisfied.        {Dudley^    8fc.    Banking    Co.    v. 
Spittle.) 
In  misdemeanours  no   such  rule  exists,  and  the 
injured  party  may  either  prosecute   or  bring  his 
action  first ;  the  Court  will  not,  however,  pass  judg- 
ment during    the    pendency  of    the    civil    action. 
{B.  V.  Mahon.) 


Principals  and  Accessories. — ^A  person  may  either 
be  the  actual  perpetrator  of  a  crime  or  he  may  be 
directly  or  indirectly  implicated  in  its  commission ; 

w.  2 
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in  the  latter  case  his  offence  varies  according  to 
the  offence  and  the  manner  in  which  he  was  impli- 
cated. 

A.  Felonies. — In  felonies  a  man  may  be  (1)  a 
principal  either  of  the  first  or  second  degree  ;  (2)  an 
accessory  either  before  or  after  the  fact. 

1  (a) .  A  principal  of  the  first  degree  is  the  actual 
perpetrator  of  the  felony ;  he  need  not  be  actually 
present,  nor  need  the  act  be  done  with  his  hands,  he 
is  equally  a  principal  of  the  first  degree  if  the  act 
is  committed  in  his  absence  by  an  innocent  agent. 
(E.  V.  Butcher.) 

1  (b).  A  principal  of  the  second  degree  is  one  who 
is  present  aiding  and  abetting  at  the  commission  of 
a  felony.  He  need  not  be  within  sight  or  hearing, 
provided  he  can  give  and  intends  to  give  assistance 
if  required.  Mere  presence  at  the  commission  of  a 
felony  will  not  make  a  man  a  principal,  even  though 
he  does  nothing  to  prevent  it ;  there  must  be  some 
participation  in  the  act,  but  the  least  degree  of  par- 
ticipation is  sufficient,  e.g.,  watching  to  prevent  sur- 
prise. The  parties  must  also  be  confederates  for  a 
conmion  criminal  purpose  known  to  each  of  them, 
and  the  act  must  be  committed  for  that  purpose. 
Thus,  where  a  gang  of  poachers.  A.,  B.,  C,  D., 
attacked  a  gamekeeper,  in  order  to  carry  out  their 
purpose  of  poaching,  and  left  him  senseless,  but  T>. 
returned  and  robbed  him  of  his  money,  it  was  held 
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that  D.  alone  was  guilty  of  the  robbery.  {R.  v. 
Mawkins.) 

If  A.  encourages  B.  to  commit  suicide  and  is 
present  aiding  and  abetting  while  he  does  so,  A. 
is  guilty  of  murder  as  a  principal ;  if  two  persons 
agree  to  commit  suicide  and  attempt  to  do  so  but 
only  one  dies,  the  survivor  is  guilty  of  murder  as  a 
principal.     {B.  v.  Jessop.) 

2  (a).  An  accessory  before  the  fact  is  one  who, 
being  absent  when  the  felony  is  committed,  counsels, 
procures,  commands  or  abets  its  commission.  There 
can  be  no  accessory  unless  a  felony  has  been  actually 
committed,  but  the  mere  soliciting  and  inciting  is  a 
misdemeanour.     (R.  v.  Gregory,  vid.  post,  p.  21.) 

The  felony  committed  must  be  identical  with  or  a 
probable  consequence  of  the  felony  counselled,  but  it 
is  immaterial  that  it  is  not  done  in  the  manner  or 
upon  the  object  intended.  Thus,  in  the  following 
cases  A.  is  an  accessory  before  the  fact: — (i)  A. 
counsels  B.  to  shoot  C,  B.  poisons  0. ;  (ii)  A. 
coimsels  B.  to  shoot  C,  B.  shoots  D.  in  mistake  for 
C. ;  (iii)  A.  counsels  B.  to  beat  C,  B.  beats  C.  so 
that  he  dies.  But  if  A.  counsels  B.  to  rob  C.'s 
house  and  B.  sets  fire  to  it,  A.  is  not  an  accessory. 

The  mere  knowledge  that  a  person  intends  to 
commit  felony  is  not,  however,  sufficient  to  make  A. 
an  accessory  if  there  is  no  encouragement.  {R.  v. 
Taylor.) 

2  (b).  An  accessory  after  the  fact  is  one  who,  with 
2(2) 
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knowledge  that  a  felony  has  been  committed,  receives, 
comforts  or  assists  the  felon  in  order  to  enable  him 
to  escape,  or  rescues  him  from  or  prevents  his  arrest. 
Three  things  must  be  proved  : — (1)  the  commission; 
of  a  felony ;  (2)  the  doing  of  an  act  to  assist  the 
felon — the  mere  suffering  him  to  escape  is  insufficient 
(J?.  V.  Chappie) ;  (3)  knowledge  of  the  felony  by  the 
person  who  gave  assistance. 

A  married  woman  cannot  be  convicted  of  this 
offence  in  respect  of  assistance  given  to  her  husband. 

Trial  and  Punishment. — Both  classes  of  principals 
are  tried  and  punished  in  the  same  way.  An 
accessory  could,  at  Common  Law,  be  tried  only  with 
or  after  the  conviction  of  the  principal,  but  by 
ss.  2  and  3  of  the  Accessories  Act,  1861,  an  accessory, 
whether  before  or  after  the  fact,  may  be  tried  and 
convicted  as  for  a  substantive  felony  whether  the 
principal  felon  shall  or  shall  not  have  been  pre- 
viously convicted,  or  shall  or  shall  not  be  amenable 
to  justice. 

Accessories  before  the  fact  are  liable  to  the  same 
punishment  as  principals ;  accessories  after  the  fact 
to  imprisonment  for  two  years  with  hard  labour 
unless  a  greater  punishment  is  provided  by  statute. 

B.  Offences  other  than  Felonies. — The  distinction 
between  principals  and  accessories  applies  only  to 
felonies. 
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In  treason  all  persons  axe  principals  who  would  in 
a  felony  be  punished  as  accessories  of  either  kind. 

In  misdemeanours  and  offences  punishable  on  sum- 
mary conviction  all  who  would  in  a  felony  be 
accessories  before  the  fact  are  considered  principals ; 
those  concerned  after  the  fact  are  not  punishable 
unless  they  commit  some  independent  offence  such 
as  obstructing  arrest. 

By  s.  8  of  the  Accessories  Act,  1861,  whoever  aids, 
abets,  counsels,  or  procures  the  commission  of  any 
misdemeanour  is  liable  to  be  tried  and  punished  as  a 
principal  offender.  Mere  presence  at  a  prize  fight  is 
not  aiding  and-  abetting,  but  is  evidence  from  which 
a  jury  may  infer  participation  unless  such  presence 
is  explained.     {R.  v.  Coney.) 

Soliciting  and  inciting  a  person  to  commit  an 
offence — where  no  offence  is  in  fact  committed — ^is 
a  common  law  misdemeanour.  {R.v.Higgins.)  The 
mere  attempt  to  solicit  is  also  a  misdemeanour.  {R.  v. 
Ransford.)  Soliciting  or  endeavouring  to  persuade 
any  person  to  commit  murder  is  punishable  by  penal 
servitude  for  ten  years  under  s.  4  of  the  Offences 
against  the  Person  Act,  1861. 


Conspiracy  is  a  combination  of  two  or  more  persons 
to  do  any  unlawful  act,  whether  that  act  be  the  final 
object  of  the  conspiracy  or  only  a  means  of  effecting 
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the  final  object.  It  is  a  common  law  misdemeanour 
punishable  by  fine  and  imprisonment.  Conspiracy 
to  murder  is,  however,  punishable  by  ten  years'  penal 
servitude  under  s.  4  of  the  Oflfences  against  the  Person. 
Act,  1861. 

The  oflFence  consists  in  the  combining' — Mere  intent, 
as  we  have  seen,  is  not  indictable,  but  when  two  or 
more  persons  enter  into  an  agreement  or  confederation 
they  pass  from  intent  to  act,  and  if  their  agreement 
is  for  an  unlawful  purpose  or  to  effect  a  lawful 
purpose  by  unlawful  means,  it  is  indictable  as  a 
conspiracy,  even  though  nothing  is  done  in  pursuance 
of  the  agreement. 

From  its  nature  conspiracy  cannot  be  committed 
by  a  single  person ;  hence,  if  two  are  indicted  to- 
gether, both  must  be  convicted  or  both  acquitted ; 
and  though  one  has  pleaded  "  guilty,"  he  cannot  be 
convicted  if  the  other  pleads  "  not  guilty  "  and  is 
acquitted.  {It.  v.  Plummer.)  For  this  reason  also 
husband  and  wife  cannot  be  convicted  of  conspiracy. 
But  one  person  may  be  tried  and  convicted  alone  if 
charged  with  conspiring  with  others  not  before  the 
Court. 

The  Unlawful  Act. — The  term  "unlawful  act"  i& 
not  limited  to  criminal  offences,  but  includes  many 
acts  which  are  unlawful  in  the  sense  that  an  agree- 
ment for  their  commission  would  not  be  enforceable 
at  law.    With  respect  to  trade  disputes,  however,  it 
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is  provided  by  s.  3  of  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  that  an  agreement  by  two  or 
more  persons  to  do  any  act  in  contemplation  or 
furtherance  of  a  trade  dispute  between  employers 
and  workmen  shall  not  be  indictable  as  a  conspiracy 
if  such  act  when  committed  by  one  person  would  not 
be  punishable  as  a  crime. 

The  object  of  a  conspiracy  may  be — 

1.  An  offence  punishable  by  law. 

2.  A  civil  wrong,  unless  committed  under  a  bond 

fide  claim  of  right.  In  this  connection  it 
must  be  noted  that  an  act  prejudicial  to  the 
rights  of  any  person  is  not  a  civil  wrong 
merely  because  it  does  damage  to  such  person 
unless  there  is  no  justification  for  the  act,  or 
unlawful  means  are  employed  in  its  execution 
{Mogul  S.S.  Co.  V.  MacGregor ;  Glamorgan 
Coal  Co.  V.  South  Wales  Miners'  Federation)  ; 
nor  CEui  an  act  which  is  in  itself  lawful  con- 
stitute a  civil  wrong  because  done  from  a  bad 
motive.     {Allen  v.  Flood.)    . 

3.  An  act  injurious  to  the  public  generally,  con- 

trary to  pubKc  morals,  perverting  the  course 
of  justice  {R.  V.  Tibbets  and  Windhurst),  or 
,  tending  to  interrupt   pacific  relations  with 
foreign  countries. 

"Whether  the  act  is  "  unlawful "  is  in  each  case  a 
question  for  the  judge. 
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Note  that  in  civil  proceedings  for  conspiracy  the 
gist  of  the  action  is  the  damage  caused ;  hence  (1)  an 
act  must  have  been  committed ;  (2)  it  must  have 
caused  damage ;  (3)  it  must  have  been  an  act  which 
would  have  been  actionable  if  done  by  a  single 
person.     {Huttley  v.  Simmons.) 


(    25     ) 


CHAPTER  II. 

OFFENCES   AGAINST   THE  PROPERTY   OF 
INDIVIDUALS. 

Larceny. — Before  dealing  with  larceny,  it  is  necessary 
to  understand  clearly  the  meaning  of  the  terms 
possession  and  property.  A  person  has  the  absolute 
property  in  goods  which  he  has  acquired  by  any 
method  recognised  by  law  as  capable  of  transferring 
the  legal  ownership ;  a  person  has  special  property 
when,  by  virtue  of  contract  or  otherwise,  he  has,  as 
against  the  true  owner,  the  right  to  possess  the  goods. 
Whether  a  person  has  or  has  not  the  property  in  or 
the  right  to  possess  goods  is  a  matter  of  law. 

Possession  is  a  matter  of  fact.  A  man  has  posses- 
sion of  property  over  which  he  exercises  physical 
control,  and  intends  to  exercise  such  control  on  his  ovm 
account ;  both  elements  are  essential — there  must  be 
the  physical  control  and  the  animus  domini.  The 
former  may,  however,  as  we  shall  see,  be  exercised 
by  means  of  a  servant,  in  which  case  there  is  said  to 
be  constructive  possession. 

Lastly,  a  person  who  merely  has  physical  control 
of  property,  intending  to  exercise  such  control  not 
on  his  own  account,  but  in  accordance  with  the  orders 
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of  a  master  or  superior,  is  said  merely  to  have  custody 
of  such  property.  Thus,  A.  purchases  a  horse,  the 
property  in  that  horse  is  in  A, ; .  B.  hires  the  horse, 
he  has  a  special  property,  or  the  right  to  possess  the 
horse ;  C.  steals  the  horse,  0.  has  possession ;  C. 
gives  the  horse  to  his  servant  D.  to  take  somewhere, 
D.,  intending  to  exercise  control  not  on  his  own 
account  hut  for  his  master,  has  custody  of  the  horse. 
C,  B.  and  A.,  however,  still  retain  their  possession, 
right  to  possess,  and  property  respectively. 

Larceny  is  the  offence  of  feloniously  taking  pos- 
session of  the  goods  of  another  with  the  intent  to 
deprive  the  owner  permanently  of  his  property 
therein.  It  is  a  felony  {p.  s.  5  ijrs.).  Larceny 
cannot  naturally  vest  the  property  in  the  taker, 
though,  as  we  shall  see,  its  result  may,  in  some 
cases,  he  to  deprive  the  owner  of  his  property ;  hence, 
wherever  a  person  acquires  the  property  in  goods, 
however  fraudulently  he  may  have  acted  and  what- 
ever other  offences  he  may  have  committed,  yet  he 
is  not  guilty  of  larceny. 

Indictment  for  Simple  Larceny. — SufPoIk,  to  wit: 
The  jurors  for  our  Lord  the  King  upon  their  oath 
present*  that  J.  S.,  on  the  1st  day  of  June,  in  the 
year  of  our  Lord  1905,  three  pairs  of  shoes  of  the 
goods  and  chattels  of  J.  N.  feloniously  did  steal, 
take  and  carry  away  * ;  against  the  peace  of  our  Lord 
the  King,  his  crown  and  dignity. 
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Wliat    can   be    Stolen. — ^Apart  from   statute  the 

things  taken  must  be   personal  goods;    at  Common 

law  no  larceny  could  be  committed  in  respect  of — 

1. — (a)  Things  real  or  savouring  of  the  realty,  as 

lands,    tenements,    hereditaments    and    title 

deeds. 

(b)  Things  which  adhere  to  the  freehold,  as 
crops,  trees,  fixtures  and  materials  of  houses. 
But  a  thing  of  this  class,  if  severed  from  the 
land,  may  be  the  subject  of  larceny  provided 
that  the  severing  and  taking  did  not  form  one 
continuous  transaction.  Hence,  if  A.  cuts  his 
grass  and  B.  takes  it,  B.  is  guilty  of  larceny. 
But  if  B.  cuts  and  takes  the  grass,  then  (i)  if 
the  act  which  converted  the  grass  into  a 
chattel  was  immediately  accompanied  by  the 
taking  away,  it  is  not  larceny ;  (ii)  if  there 
was  an  interval  during  which  B.  abandoned 
possession,  it  is  larceny.     (jR.  v.  Foletj.) 

2.  Bonds,  bills  and  similar  documents  which  are 

merely  evidence  of  a  chose  in  action  and  have 
no  intrinsic  value. 

3.  Things  which  are  not  the  subject  of  property, 

such  as  a  corpse,  and  living  wild  animals  in 
the  enjoyment  of  their  natural  liberty.  As 
to  animals,  note — 

(i)  Though  animals  ferae  naturae  and  un- 
reclaimed are  not  capable  of  being  stolen 
while  aUve,  yet  when  killed  upon  the  soil 
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they  become  the  property  of  the  owner  of  the 
soil,  and  are  subjects  of  larceny.  {Blades  v. 
Higgs.)  Hence,  if  A.,  a  poacher,  finds  a 
dead  pheasant  and  converts  it,  that  is  larceny; 
but  if  he  kills  a  pheasant  and  takes  it  away 
at  once,  so  that  the  killing  and  taking  form 
one  transaction,  that  is  not  larceny ;  if  he 
kills  it  and  leaves  it,  intending  to  abandon 
possession,  but  afterwards  returns  and  takes 
it  away,  that  is  larceny ;  but  if  he  kills  it  and 
conceals  it,  not  intending  to  abandon  posses- 
sion, but  meaning  to  return  and  take  it  away, 
the  subsequent  taking  is  not  larceny,  as  the 
killing  and  taking  form  one  continuous  trans- 
action.    {R.  V.  Townley.) 

(ii)  The  following  animals  are  the  subject 
of  larceny  at  Common  Law  : 

(a)  Animals  ferae  naturae  which  are  in  the 

power  and  dominion  of  any  person, 
e.g.,  pheasants  reared  in  a  coop.  {R. 
V.  Cory.) 

(b)  Domestic  animals  kept  for  labour,  food, 

or  profit,  but  not  domestic  animals 
kept  for  mere  pleasure,  such  as  dogs 
and  cats. 

The  Larceny  Act,  1861,  widely  extended  the  com- 
mon law  rules  as  to  what  could  be  the  subject  of 
larceny,  and  created  a  number  of  statutory  larcenies, 
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of  which  the  following  are  the  most  important : — 
Stealing  or  fraudulently    destroying  documents   of 
title  to  land,  felony  {p.  s.  5  yrs.),  s.  28.     Larceny 
of  materials  of  buildings  and  fixtures,  felony  {punish- 
able as  simple  larceny),  s.  31.     Ore  of  any  metal  or 
coal  from  a  mine,  felony   {imp.  2  yrs.  h.  /.),  s.  38. 
Stealing  or  destroying  with  intent  to  steal  (1)  trees 
and  shrubs  (a)  in  gardens,  pleasure  grounds,  &c.,  to 
the  value  of  1/. ;  (b)  elsewhere  to  the  value  of  5/., 
felony  {punishable  as  simple  larceny),  s.  32;  (2)  fruits 
and  vegetable  productions  in  a  garden  or  pleasure 
ground  {1st  offence,  6  mos.  h.  I.  on  summary  conviction  ; 
2nd  offence,  felony,  punishable  as  simple  larceny),  s.  36. 
Stealing  or  fraudulently  destroying  (1)  bonds,  bills 
or  valuable  securities,  felony  {punishable  as  larceny  of 
a  chattel  to  the  same   value),   s.   27 ;    (2)  wills   or 
codicils,   felony   {p.  s.  life),   s.  29 ;   (3)  records  or 
other  legal  documents,  felony  {p.  s.  5  yrs.),  s.  30. 
Larceny  of  dogs,  s.  18,  and  other  birds  or  beasts 
ordinarily  kept  in  confinement  or  for  domestic  pur- 
poses, but  not  the  subject  of  larceny  at  Common  Law, 
s.  22  {1st  offence,  6  mos.  h.  I.  on  summary  conviction ; 
2nd  offence,  misdemeanour  {dogs,  18  mos.  h.  I.,  other 
animals,  12  mos.  h.  I.).    Larceny  of  deer,  hares  and 
rabbits  {post,  p.  152). 

The  Value  of  the  Goods. — Before  1827  the  value  of 
the  goods  stolen  was  material,  because  a  distinction 
existed  between  petty  larceny — of  goods  worth  less 
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than  12(5?. — and  grand  larceny,  wliich  entailed  severer 
pnnishment.  ^ow  the  value  is  of  no  importance 
and  need  not  he  mentioned  in  the  indictment  unless 
it  is  of  the  essence  of  the  offence.  But  to  make  a 
thing  the  suhject  of  larceny  it  must  he  of  some 
value,  though  it  is  not  worth  a  farthing.  {R.  v. 
Morris.) 

The  Ownership. — It  must  he  proved  that  the  goods 
stolen  are  the  ahsolute  or  special  property  of  the 
person  named  in  the  indictment. 

Feloniously  did  Steal. — (a)  The  taking  must  be 
with  felonious  intent,  i.e.,  knowingly,  and  not  hy 
mistake,  with  no  colour  of  right  to  excuse  the  act. 
Thus,  (1)  A.  having  done  work  upon  a  chattel,  and 
a  dispute  arising  as  to  the  price  which  he  is  to  he 
paid,  carries  it  ofi  as  a  security  for  what  he  alleges 
is  due  to  him :  A.  is  not  guilty  of  larceny,  even 
though  nothing  is  in  fact  due  to  him.  {R.  v.  Wade.) 
(2)  A.  purchased  at  an  auction  a  bureau,  in  which  he 
afterwards  discovered  in  a  secret  drawer  a  sum  of 
money  which  he  appropriated  ;  if  A.  had  reasonable 
ground  for  believing  that  he  bought  the  bureau  with 
its  contents,  if  any,  he  had  such  a  colourable  right 
to  the  money  as  would  prevent  the  appropriation 
from  being  larceny ;  secus  if  he  had  express  notice 
that  only  the  bureau  and  not  its  contents  were  sold, 
or  if  he  had  no  reason  to  believe  that  anything 
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more  than  the  bureau  itself  was  sold.     {Merry  v. 
Green.) 

(b)  The  intent  must  be  to  deprive  the  owner  of  his 
property. — Thus,  (1)  A.  steals  some  plate  and  then 
takes  a  horse,  not  with  intent  to  steal  it,  but  merely  to 
effect  his  escape ;  that  is  not  larceny.  {R.  v.  Crump.) 
(2)  A.  is  B.'s  servant,  and  is  paid  for  his  work  in 
dressing  skins ;  A.  takes  dressed  skins  from  B.'s 
warehouse  and  puts  them  with  those  which  he  has 
dressed,  in  order  to  obtain  higher  wages ;  A.  is  not 
gmlty  of  larceny.  {B.  v.  Poole.)  But  if  A.,  being 
in  the  habit  of  selling  skins  to  B.,  takes  B.'s  skins 
and  offers  them  for  sale  to  B.,  that  is  larceny. 
{R.  V.  Manning.) 

(c)  The  felonious  intent  must — except  in  the  case 
of  larceny  by  a  bailee  {post,  p.  36) — ^have  existed  at 
the  time  of  taking  possession ;  whether  there  was  in 
fact  such  intent  is  a  question  for  the  jury,  and 
depends  on  the  particular  facts  of  each  case.  The 
taking  need  not  be  with  the  object  of  pecuniary 
gain  if  it  is  fraudulent  and  with  the  intent  of 
depriving  the  owner  permanently  of  his  property, 
e.g. : — (1)  A.,  a  servant,  secretes  and  destroys  a 
letter  which  she  thinks  contains  inquiries  as  to  her 
character;  this  is  larceny.  {R.  v.  Jones.)  (2)  A. 
takes  away  B.'s  horse  and  backs  it  into  a  coal-pit, 
where  it  is  killed,  with  the  object  of  screening  his 
accomplice  C,  who  was  charged  with  stealing  it ;  A. 
is  guilty  of  larceny.     {E.  v.  Cabbage.) 
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Take. — To  constitute  larceny  there  must  be  a 
taking,  actual  or  constructive,  of  the  goods  of  another  ; 
hence : — 

1.  A  man  cannot  steal  h.is  own  goods  if  they  are 

in  his  own  possession  ;  secus  if  they  are  in  the 
hands  of  a  bailee,  and  the  taking  exposes  the 
bailee  to  some  liability.     {B.  v.  Wilkinson.) 

2.  At  Common  Law  a  wife  cannot  steal  the  goods 

of  her  husband  because  at  law  husband  and 
wife  are  one,  nor  can  a  husband  steal  his 
wife's  goods  because  at  marriage  they  became 
his  property.  But  by  s.  12  of  the  Married 
Women's  Property  Act,  1882,  a  husband  may 
be  indicted  for  stealing  his  wife's  separate 
property,  provided  that  the  taking  occurs 
while  he  is  living  apart  from  her  or  when 
leaving  or  deserting  her.  Within  the  same 
limits  a  wife  may  be  indicted  for  stealing 
her  husband's  property.     {Ibid.  s.  16.) 

3.  At  Common  Law  a  joint  tenant,  tenant  in  com- 

mon or  partner  could  not  steal  the  joint 
property,  for  he  is  already  in  possession  of  it. 
But  by  s.  1  of  the  Larceny  Act,  1868,  theft  by 
a  co-partner  or  joint  owner  is  pimishable  as 
if  no  joint  interest  existed. 

Taking  may  be  Actual  or  Constructive. — A.  There 
is  an  actual  taking  when  the  goods  are  taken  into 
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the  possession  of  tlie  thief  against  the  will  or  without 
the  consent  of  the  owner. 

larceny  of  Goods  found. — If  a  man  finds  goods 
that  have  actually  been  lost,  or  are  reasonably  sup- 
posed by  him  to  have  been  lost,  and  appropriates 
them  with  intent  to  take  the  entire  dominion  over 
them,  really  believing  that  the  owner  cannot  be 
found,  it  is  not  larceny ;  but  if  he  takes  them  with 
the  like  intent,  but  reasonably  believing  that  the 
owner  can  be  found,  it  is  larceny.  {E.  v.  Thurhorn.) 
A  finder  cannot  be  convicted  of  larceny  unless  at  the 
time  of  taking  he  beheves  that  the  owner  can  be 
found,  and  at  the  time  of  taking  he  intends  to  appro- 
priate the  property  to  his  own  use.  If  he  subse- 
quently has  grounds  to  believe  that  the  owner  can 
be  found  {R.  v.  Glyde),  or,  having  originally  intended 
to  restore  the  property,  subsequently  changes  his 
mind  and  appropriates  it  {R.  v.  Christopher)^  he  is 
not  guilty  of  larceny. 

B.  Constructive  taking  is  of  four  kinds  : 

1.  Where  the  property  as  well  as  the  possession  is 

intentionally  parted  with  by  the  owner. 
Two  important  propositions  may  be  here  repeated. 

(a)  A  thief  cannot  by  his  larceny  acquire  the  property 
in  the  goods  taken ;  he  only  acquires  the  possession. 

(b)  A  person  who  obtains  the  property  in  goods  is  not 
gniilty  of  larceny,  however  fraudulent  the  means  by 
which  he  obtains  the  goods.    Accordingly,  if  A.  buys 

w.  3 
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a  watoli  from  B.  on  credit,  however  fraudulent  are 
the  means  by  which  the  delivery  of  the  watch  is 
procured,  A.  cannot  by  any  subsequent  act  be  guilty 
of  larceny,  because,  by  the  contract  of  sale,  the  pro- 
perty in  the  watch  passed  to  him.  He  may  be 
guilty  of  obtaining  the  watch  by  false  pretences,  but 
he  cannot  be  indicted  for  larceny.  B.  parted  with 
the  property  in  the  watch  voluntarily,  though  his 
consent  was  induced  by  fraud.     {R.  v.  Harvey.) 

If  goods  are  obtained  from  a  servant,  the  same 
rule  applies,  provided  that  the  servant  had  full 
authority  to  pass  the  property ;  but  if  the  servant 
had  no  authority,  or  only  a  limited  authority,  then 
the  taking  is  larceny.  For  instance,  B.'s  servant  has 
authority  to  deliver  goods  to  the  consignee  C.  A. 
obtains  the  goods  by  pretending  to  be  C.  A.  is 
guilty  of  larceny,  because  the  servant  had  no  autho- 
rity to  part  with  the  property  in  the  goods  except  to 
the  consignee,  and  therefore  only  parted  with  the 
possession.     {R.  v.  Longstreeth.) 

2.  Where  the  possession  is  obtained  with  felonious 

intent  by  a  trick. 
This  is  larceny,  the  owner  not  intending  to  part 
with  the  property  though  he  parts  with  the  possession. 
{R.  V.  Longstreeth,  ante.)     Thus — 

(i)  A.  obtains  property  from  a  shopkeeper  under 
pretence  that  it  is  required  for  B.,  who  wishes 
to  make  a  selection.  This  is  larceny,  the 
shopkeeper  not  intending  to  part  with  the 
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property  until  the  selection  is  made.     {H.  v. 
Savage.) 
(ii)  A.,  at  a  race  meeting,  makes  a  bet  with  B.,  in 
whose  hands  he  deposits  bis  stake.     B.  is  a 
welsher,  and  has  no  intention  of  paying  if  he 
loses.     B.  absconds ;  he  is  guilty  of  larceny, 
for  A.  never  intended  to  part  with  the  pro- 
perty in  his  money ;  he  merely  handed  over 
the  possession,  expecting  to  get  it  back  if  he 
won,  whereas  B.  never  intended  to  give  it 
back.     {E.  V.  Buckmaster.) 
So,  also,  it  is  larceny  to  obtain  goods  out  of  an 
automatic  machine  by  putting  in  a  metal  disc  for  a 
penny.     {R.  v.  Hands.)     On  the  same  principle,  the 
swindles  of  "ringing  the  changes"   {R.  v.  Hollis) 
and    "  ring    dropping "    [R.    v.  Patch)    constitute 
larceny. 

Difference  between  Larceny  and  False  Pretences. — 
In  larceny  the  owner  does  not  intend  to  part  with 
the  property,  though  he  intends  to  part  with  the 
possession.  In  false  pretences  the  owner  does  intend 
to  part  with  the  property,  but  his  intention  has  been 
produced  by  fraud. 

3.  Where  possession  of  the  goods  is  obtained  law- 
fully in  good  faith  without  firaudolent  intent 
in  the  first  instance. 
In  this  case  no  subsequent  misappropriation  could 
at  Common  Law  amount  to  larceny ;  where,  however, 
3(2) 
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possession  was  obtained  by  a  trespass,  even  though 
without  a  felonious  intent,  a  subsequent  appropria- 
tion was  even  at  Common  Law  a  larceny.  Thus, 
where  A.,  driving  his  sheep  from  a  field,  drove  with 
them  a  sheep  belonging  to  B.,  and,  after  discovering 
it,  sold  it  and  appropriated  the  proceeds,  it  was  held 
that  A.  was  rightly  convicted  of  larceny.  {R.  v. 
Sehir.) 

Money  paid  by  Mistake. — If  A.,  by  mistake,  pays 
B.  a  sovereign  for  a  shilling  and  B.  keeps  it,  then — 

(a)  If  B.,  when  he  took  the  sovereign,  knew  of 

the  mistake,  he  is  guilty  of  larceny.  {H.  v. 
Middleton.) 

(b)  If  B.  did  not  know  of  the  mistake  when  he 

took  it,  but  subsequently,  on  finding  it  out, 
converted  the  sovereign,  then  it  is  an  unde- 
cided point  whether  he  is  guilty  of  larceny  or 
not.  If  he  cannot  be  said  to  have  taken 
possession  of  the  sovereign  until  he  knew  it 
was  a  sovereign,  he  is  guilty  of  larceny,  but 
not  if  his  possession  dates  from  the  physical 
transfer  {B.  v.  Ashwell),  for  if  the  taking  of 
possession  is  innocent,  subsequent  misappro- 
priation is  not  larceny.     {R.  v.  Flowers.) 

Larceny  by  Bailee. — Under  the  Common  Law  rule 
a  bailee,  if  his  reception  of  the  goods  was  hond  fide 
and  without  felonious  intent,  could  not,  unless  he 
broke  bulk,  be  convicted  of  larceny  if  he  converted 
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to  his  own  use  the  gpods  hailed.  Now,  by  the 
Larceny  Act,  1861,  s.  30,  it  is  no  longer  a  defence 
to  an  indictment  for  larceny  that  the  defendants 
originally  received  the  goods  as  a  bailee.  In  general, 
however,  a  man  can  only  be  convicted  of  larceny  as  a 
bailee,  when  he  must  return  or  deliver  to  some  one 
else  the  identical  thing  bailed,  but  not  when  he  may 
or  must  change  it  into  some  other  form  before  re- 
turning or  delivering  it.  But  a  man  may  be  guilty 
of  larceny  as  a  bailee,  if,  though  the  original  article 
has  been  changed,  that  which  has  been  received  in 
exchange  has  been  appropriated  to  or  claimed  by  the 
bailor,  for,  in  such  a  case,  there  is  a  new  bailment. 
If  therefore,  under  those  circumstances,  a  person 
who  has  received  goods  for  sale  converts  the  pro- 
ceeds to  his  own  use,  he  can  be  convicted  of  larceny 
of  the  proceeds  {R.  v.  Be  Banks),  and  conversely  a 
person  who  has  received  money  to  buy  goods  and 
converts  the  goods  can  be  convicted  of  larceny  of  the 
goods.     {R.  V.  Bunkall.) 

A  distinction  must  be  drawn  between  a  person 
who,  like  the  secretary  of  a  club  {R.  v.  Hassall),  is 
the  trustee  of  a  fund  and  a  person  entrusted  with  a 
specific  sum  for  a  specific  purpose  {R.  v.  Aden) ;  the 
former  cannot,  but  the  latter  may  be  guilty  of 
larceny  as  a  bailee. 

To  bring  a  bailee  within  s.  30  of  the  Larceny  Act, 
1861,  he  must  have  been  guilty  of  fraudulent  con- 
version, hence,  if  a  bailee  pledges  the  goods  bailed 
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he  is  not  guilty  of  larceny  if  it  is  a  bona  fide  pledging 
to  obtain  money  temporarily,  but  he  is  guilty  of 
larceny  if  the  pledging  is  with  a  fraudulent  intention 
of  depriving  the  owner  permanently  of  his  property. 
{R.  V.  Wynn.) 

4.  Where  delivery  does  not  pass  the  possession. 

What  we  have  delivered  to  our  servant  is  still  in 
our  possession  because,  though  the  servant  has  the 
physical  custody,  he  is  merely  our  instrument  for 
that  purpose,  and  we  retain  the  animus  domini  which 
is  the  most  important  element  of  possession.  Hence, 
a  servant  not  having  possession  commits  larceny  if 
he  converts  to  his  own  use  that  which  is  delivered  to 
hira  by  his  master,  and  in  this  case  the  felonious 
intent  need  not  exist  at  the  time  of  the  delivery,  for 
the  "  taking  "  occurs  not  when  the  custody  of  the 
goods  is  given,  but  when  they  are  misappropriated. 

Since,  however,  the  animus  domini  is  essential  to 
possession,  a  man  cannot  have  possession  of  things  in 
the  custody  of  his  servant  unless  he  has  himself 
delivered  the  goods  to  the  servant,  or  they  are  in 
some  place  over  which  he  exercises  general  control 
such  as  a  till  or  warehouse.  Hence,  if  a  servant 
receives  goods  from  his  master  to  sell,  and  appro- 
priates the  proceeds,  that  is  larceny.  {R.  v. 
Hawkins.)  So,  also,  if  he  converts  to  his  own  use 
money  from  his  master's  till  or  goods  from  his 
warehouse ;  but  if  he  receives  money /rowi  a  customer 
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for  his  master  and  puts  it  into  his  pocket  instead  of 
into  the  till,  he  is  not  guilty  of  larceny,  for  the 
money  never  was  in  his  master's  possession ;  he  is, 
however,  guilty  of  embezzlement.  The  same  rule 
applies  in  all  cases  where  A.  delivers  the  mere 
custody  of  goods  or  money  to  B.,  intending  to  retain 
the  possession.  Thus,  where  a  lady  wanted  a  rail- 
way ticket,  but  finding  a  crowd  at  the  ticket  office, 
handed  a  sovereign  to  the  prisoner  that  he  might  huy 
it  for  her,  but  he  ran  away  with  it,  it  was  held  that 
he  was  guilty  of  larceny.     {B.  v.  Thompson^  1862.) 

Without  the  Consent  of  the  Owner. — Though  the 
taking  must  be  invito  domino,  yet  the  mere  fact  that 
the  owner,  in  order  to  detect  a  suspected  thief, 
affords  facilities  for  the  taking,  is  no  defence  to  an 
indictment  for  larceny.  {R.  v.  Egginton.)  So,  also, 
there  is  a  taking  invito  domino  if,  though  the  owner 
actually  delivers  the  goods,  they  are  obtained  by 
threats  or  intimidation  sufficient  to  make  the  de- 
livery an  unwilling  act.     {R.  v.  McGrath.) 

Carry  Away. — To  constitute  larceny  there  must  be 
a  physical  carrying  away.  It  is,  however,  sufficient 
if  there  is  the  slightest  removal  of  the  goods  from 
the  place  where  they  are  situated,  as,  for  instance,  if 
a  thief  draws  a  book  partly  out  of  my  pocket,  but 
being  detected  lets  it  drop  back  into  the  pocket. 
{R.  v.  Thompson.)  But  there  must  be  a  severance, 
60  that  it  would  not  be  larceny  in  the  above  case  if 
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the  book  was  fastened  into  the  pocket  by  a  chain  or 
guard  which  prevented  its  removal. 

Note. — In  case  of  robbery  and  larceny  from  the 
person  {post,  p.  43)  there  must  have  been  an  actual 
severance  and  removal  from  the  person,  mere  removal 
of  the  goods  from  the  place  where  they  are  situated 
is  not  sujfficient ;  thus,  in  R.  v.  Thompson  it  was  held 
that  there  was  not  sufficient  aspoi-tation  to  warrant 
a  conviction  for  larceny  from  the  person,  though 
enough  to  constitute  simple  larceny. 


Compound  larceny  is  larceny  accompanied  by  cir- 
cimistances  which  aggravate  the  offence,  such  as — 
(1)  The  nature  of  the  property  stolen.  (2)  The 
manner  of  the  stealing.  (3)  The  place  from  which 
stolen.      (4)  The  person  stealing.      Examples  are : 

(1)  Larceny  of  woollen,  silk,  linen  and  similar  goods 
in  process  of  manufacture  to  the  value  of  10s.  [p.  s. 
14  yrs.),  s.  62  ;  larceny  of  horses  or  cattle  {p.  s. 
14  prs.),  s.  10;  larceny  of  wills  {p.  s.  life),  s.   29. 

(2)  Larceny  from  the  person  and  robbery  {p.  s.  liprs.), 
S.40 ;  robbery  with  violence  or  by  a  person  armed 
with  any  offensive  weapon  or  by  two  or  more  persons 
{p.  s.  life,  whipping),  s.  43.  (3)  Larceny  from  vessels 
or  from  a  dock  or  quay  {p.s.  14  yrs.),  s.  63;  larceny 
in  a  dwelling  house  {post,  p.  61).  (4)  Larceny  by 
a  public  servant  or  police  constable,  s.  69 ;  larceny 
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"by  a  clerk  or  servant  of  money  or  goods  belonging 
to  his  master  (p.  s.  14  yrs.),  s.  67. 

Of  these  offences  only  robbery  demands  special 
notice. 

Robbery  is  the  felonious  and  forcible  taking  from 
the  person  of  another,  or  in  his  presence  against  his 
will,  of  any  money  or  goods  to  any  value  by  violence 
or  putting  him  in  fear. 

Indictment. — Commencement  as  ante,  p.  25,  in  and 
upon  one  J.  N.  feloniously  did  make  an  assault, -and 
him,  the  said  J.  N.,  in  bodily  fear  and  danger  of  his 
life  then  feloniously  did  put,  and  the  moneys  of  the 
said  J.  N.  to  the  extent  of  ten  pounds,  from  the  person 
and  against  the  will  of  the  said  J.  N.,  then  feloniously 
and  violently  did  steal,  take  and  carry  away ;  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace,  &c. 

Robbery  is  larceny  with  the  following  circum- 
stances of  aggravation : — 

1.  In  Bodily  Fear. — Violently. — The  goods  must  be 
taken  by  force  or  fear ;  either  is  sufficient.  If  force 
or  violence  is  used  it  is  robbery,  even  though,  in  fact, 
no  actual  fear  existed,  as,  for  instance,  where  there  is 
a  struggle  for  the  property,  and  it  is  wrested  by  force 
from  the  prosecutor  {B.  v.  Mason;  JR.  v.  Davies),  or 
where  a  man  is  knocked  down  and  property  is  taken 
from  him  while  he  is  insensible. 
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The  force  must  precede  the  taking ;  a  subsequent 
struggle  to  regain  the  property  does  not  make  the 
stealing  robbery.  (R.  v.  Onosil.)  Mere  snatching 
of  property  unawares  from  a  person  is  insufficient  to 
constitute  robbery,  unless  some  injury  be  done  to  the 
person  {R.  v.  Lapier),  or  there  be  a,  previous  struggle 
for  the  possession  of  the  property  or  some  force  used 
to  obtain  it. 

If  no  actual  violence  is  used,  it  must  appear  that 
the  goods  were  delivered  up  by  the  person  robbed 
under  such  a  real  or  presumed  degree  of  fear  that 
his  free  will  was  entirely  suspended.  The  actual 
existence  of  bodily  fear  need  not,  however,  be  proved; 
it  will  be  presumed  to  have  existed  where  the  circum- 
stances were  such  that  it  might  reasonably  have 
existed.  The  fear  must  precede  the  taking.  The 
danger  thi*eatened  may  be  to  the  person  robbed,  or 
his  child,  his  property,  or  his  reputation. 

2.  From  the  Person. — The  goods  must  be  taken 
from  the  person  of  the  prosecutor  or  in  his  presence 
as  a  result  of  intimidation.  It  is  robbery  if  the 
prosecutor  is  induced  to  deliver  up  his  goods  by 
means  of  threats,  or  by  conduct  calculated  to  inspire 
apprehension  of  violence.  It  is  immaterial  whether 
the  taking  is  by  force  or  upon  delivery,  but  an  actual 
taking  must  be  proved  ;  the  robber  must  actually  get 
possession  of  the  goods.  The  carrying  away  must 
also  be  proved,  as  in  other  cases  of  larceny,  but  there 


OFFENCES  AGAINST  PEOPEKTY  OF  INDIVIDUALS.  43 

must  be  a  complete  removal  from  the  person.    (B.  v. 
Thompson^  ante^  p.  40.) 

3.  Against  the  Will. — The  goods  must  be  taken 
against  the  will  of  the  person  robbed  ;  so  where  A., 
through  B.,  procured  C.  and  D.  to  commit  a  robbery 
upon  him  with  a  view  to  sharing  with  B.  the  reward 
upon  the  conviction  of  C.  and  D.,  it  was  held  to  be 
no  robbery.     {R.  v.  Macdaniel.) 


Seceiving  Stolen  Ooods. — To  receive  property 
knowing  it  to  be  stolen  was  at  Common  Law  a  misde- 
meanour. By  s.  91  of  the  Larceny  Act,  1861,  it  is  a 
felony  {p.  s.  14  yrs.)  if  the  principal  crime  (stealing, 
obtaining,  embezzling,  &c.)  is  a  felony  at  Common 
Law  or  by  the  Larceny  Act,  1861 ;  but  a  misdemeanour 
{p.  s.  7  yrs.)  or  punishable  on  summary  conviction  if 
the  principal  crime  is  a  misdemeanour  or  punishable 
on  summary  conviction  under  the  Larceny  Act,  1861. 
Hence,  if  a  partner  steals  the  firm's  property,  or  a 
wife  in  deserting  her  husband  steal  his  property,  the 
receiver  cannot  be  indicted  for  felony,  since  these 
thefts  are  not  larceny  at  Common  Law  or  under  the 
Larceny  Act,  1861.  [R.  v.  Smith;  R.  v.  Kenny.) 
So  also  receiving  goods  obtained  by  false  pretences  is 
a  misdemeanour,  since  the  principal  offence  is  a  mis- 
demeanour by  the  Larceny  Act,  1861. 
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"Where  the  stealing  is  a  felony  the  receiver  may 
be  tried  either  as  an  accessory  after  the  fact  or  for  a 
substantive  felony. 

Indictment  as  for  a  Substantive  Felony. — Com- 
mencement as  ante,  p.  26,  one  tankard  of  the  goods 
and  chattels  of  J.  N.,  before  then  feloniously  stolen, 
taken  and  carried  away,  feloniously  did  receive  and 
have,  he  the  said  J.  S.  at  the  time  when  he  so 
received  the  said  tankard  as  aforesaid,  then  well 
knowing  the  same  to  have  been  feloniously  stolen, 
taken  and  carried  away  ;  against  the  form,  &c. 

Three  things  must  be  proved : — (1)  The  larceny. 
(2)  That  the  goods  were  in  the  possession  of  the 
accused.  (3)  That  he  received  them  with  a  guilty 
knowledge. 

1.  Feloniously  Stolen. — It  must  be  proved  that 
there  was  a  larceny  of  the  goods  and  no  resumption 
of  possession  by  the  owner ;  hence,  where  A.  stole 
goods  from  a  railway  company  and  sent  them  by  a 
train  of  the  same  company  to  B.,  but  an  officer  of 
the  company,  acting  upon  information,  opened  the 
parcel  in  transit  and  then  allowed  it  to  be  delivered 
to  B.,  it  was  held  that  B.  could  not  be  convicted  of 
larceny,  for,  after  the  resumption  of  possession  by 
the  company,  the  goods  ceased  to  be  stolen  goods. 
{R.  V.  Schmidt.) 

2.  Receive  and  Have. — The  receiver  must  have 
taken  the  goods  into  his  possession :  though  he  may 
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intend  to  receive  and  may  know  that  the  goods  were 
stolen,  yet  he  cannot  he  convicted  of  receiving  if  the 
thief  still  has  exclusive  possession.  (R.  v.  Wiley.) 
But  a  joint  possession  with  the  thief  is  sufficient. 
{R.  V.  Smith.) 

3.  Well  Knowing. — Lastly,  it  must  he  shown  that 
the  prisoner,  at  the  time  he  received  the  goods,  knew 
them  to  have  heen  stolen.  This  may  be  proved 
directly  by  the  evidence  of  the  thief  or  indirectly, 
e.g.^  by  showing  that  the  receiver  bought  them  much 
below  their  value  or  denied  having  possession  of 
them. 

By  the  Prevention  of  Crimes  Act,  1871,  s.  19, 
guilty  knowledge  may  be  proved  by  showing  that 
other  goods,  stolen  within  the  preceding  twelve 
months,  were  found  in  the  prisoner's  possession  at 
the  same  time  as  the  goods  in  question.  The  other 
stolen  goods  must  actually  be  in  the  receiver's 
possession;  the  mere  fact  that  he  has  had,  but  has 
disposed  of  other  property  stolen  within  twelve 
months,  is  insufficient.     {R.  v.  Carter.) 

Again,  after  evidence  has  been  given  that  the 
stolen  property  was  found  in  his  possession,  evidence 
may  be  given — after  seven  days'  notice  in  writing 
to  the  prisoner — of  his  previous  conviction  for  fraud 
or  dishonesty  within  5  years. 

Formerly  the  property  must  have  been  stolen  in 
the  United  Kingdom,  but  by  the  laxceny  Act,  1896, 
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the  receiver  can  be  indicted  in  England  even  if  the 
goods  were  stolen  out  of  the  United  Kingdom. 

Recent  Possession. — Where  a  person  is  found  in 
possession  of  stolen  property,  shortly  after  the 
stealing,  and  is  unable  to  give  any  satisfactory  ac- 
count as  to  how  he  obtained  it,  there  is  a  presump- 
tion, varying  with  the  circumstances,  that  he  is 
either  the  thief  or  a  receiver. 


Embezzlement  is  the  offence  committed  by  a  clerk 
or  servant,  or  person  employed  for  the  purpose  or  in 
the  capacity  of  a  clerk  or  servant,  who  fraudulently 
appropriates  any  goods  or  money  deKvered  to  or 
received  by  him  for  or  in  the  name,  or  on  the  account 
of  his  master  or  employer  (Larceny  Act,  1861,  s.  68). 
It  is  a  felony  {p.  s.  14  p's.). 

Indictment, — Commencement  as  ante,  p.  26 — that 
J.  S. — [date^ — then  being  clerk  and  servant  to 
J.  N.,  did  then  receive  and  take  into  his  possession 
certain  money  to  a  large  amount,  to  wit,  to  the 
amount  of  ten  pounds,  for  and  in  the  name  and  on 
the  account  of  the  said  J.  N.,  his  master,  and  the 
said  money  then  fraudulently  and  feloniously  did 
embezzle;  and  so  the  jurors  aforesaid  upon  their 
oath    aforesaid  do  say  that   the    said    J.  S.   then 
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in  manner  and  form  aforesaid,  the  said  money, 
the  property  of  the'  said  J.  N.,  his  said  master, 
from  the  said  J.  N.,  his  said  master,  feloniously  did 
steal,  take,  and  carry  away  ;  against  the  form,  &c. 

1.  Then  being  Clerk  and  Servant. — Whether  the 
prisoner  was  a  clerk  or  servant  is  a  question  for 
the  jury ;  the  following  points  must,  however,  he 
noted : — 

(a)  The  statute  does  not  apply  only  to  clerks,  &o., 
of  persons  in  trade,  hut  to  any  clerks,  &c.,  employed 
to  collect  money.  {R.  v.  Squire.)  (h)  The  statute 
does  not  apply  to  cases  where  the  prisoner  is  a  mere 
agent ;  the  person  charged  must  he  under  the  control 
and  hoimd  to  ohey  the  orders  of  his  employer. 
{R.  V.  Negus.)  A  person  who  is  not  hound  to 
devote  any  part  of  his  time  to  his  employer,  hut  is 
free  to  do  or  ahstain  from  doing  husiness  as  he  likes, 
is  not  within  the  statute.  {R.  v.  Bowers.)  (c)  It 
is  immaterial  whether  the  prisoner  was  paid  hy 
salary  or  commission.  {R.  v.  Sartley.)  (d)  The 
employment  need  not  be  permanent ;  a  person  may 
be  a  servant  for  one  transaction.  {R.  v.  Hughes.) 
(e)  A  partner  or  joint  owner  may  be  guilty  of 
embezzling  joint  property  (Larceny  Act,  1868). 

2.  For  and  on  account  of. — Here  notice  the 
difference  between  larceny  and  embezzlement  :  in 
larceny  the  goods  are  taken  out  of  the  possession  of 
the  master ;  in  embezzlement  the  goods  have  never 
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come  into  tlie  master's  possession,  but  are  misappro- 
priated while  in  the  servant's  possession.  Hence,  if 
a  servant  receives  goods  from  his  master  and  mis- 
appropriates them,  or  takes  money  from  the  till,  that 
is  larceny.  {B.  v.  Hawkins.)  Similarly,  it  is  larceny 
if  the  servant  receives  the  goods  from  the  master 
through  a  fellow  servant.  {R.  v.  Murray.)  But  if 
he  receives  goods  from  a  stranger  for  his  master  and 
misappropriates  them  or  puts  money  into  his  pocket 
instead  of  into  the  tiU,  that  is  emhezzlement,  and 
similarly,  it  is  embezzlement  if  he  receives  the  goods 
from  a  stranger  through  a  fellow  servant,  {R.  v. 
Masters.)  In  the  first  two  cases  the  master  has  the 
possession  and  the  servant  merely  the  custody ;  in  the 
last  two  cases  the  master  never  gets  the  possession. 

But  the  goods  or  money  embezzled  must,  when 
received,  be  the  property  of  the  master ;  hence,  if  A., 
without  authority,  uses  his  master's  tools  or  plant  for 
his  own  purposes,  and  thereby  earns  money,  which 
is  paid  to  him  by  a  person  who  contracts  with  him 
alone,  not  knowing  the  master,  A.  is  not  gmlty  of 
embezzlement,  for  he  receives  for  himself  and  not  for 
his  master.     {R.  v.  Oullum.) 

3.  The  Appropriation. — This  may  be  proved  by 
showing  that  the  prisoner  did  not  account  for  the 
money  at  the  time  when  it  was  his  duty  to  account 
{R.  V.  Jackson),  or  denied  having  received  it.  The 
embezzling  must  be  felonious  ;    if,  therefore,  the 
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prisoner  admits  the  appropriation,  but  sets  up  a  claim 
of  right,  he  is  not  guilty  of  embezzlement  however 
unfounded  his  claim.     {E.  v.  Norman.) 


Misappropriation  by  Agents  and  Persons  Entrusted 
with  Property. — By  the  Larceny  Act,  1861,  ss.  75 
and  76,  it  was  a  misdemeanour  for  any  banker, 
broker,  &c.  to  misappropriate  money  or  goods 
entrusted  to  him  for  any  specific  purpose  under  a 
direction  in  writing.  These  sections  are  now  re- 
pealed by  the  Larceny  Act,  1901,  which  enacts  that 
whoever  (a)  being  entrusted,  either  solely  or  jointly 
with  any  other  person,  with  any  property  in  order 
that  he  may  retain  in  safe  custody,  or  apply,  pay,  or 
deliver  such  property  or  any  part  thereof  or  the 
proceeds  thereof  for  any  purpose  or  to  any  person; 
or  (b)  having  either  solely  or  jointly  with  any  other 
person  received  any  property  for  or  on  account 
of  any  other  person ;  fraudulently  converts  such 
property  or  any  part  thereof  or  the  proceeds  to  his 
own  use  or  the  use  of  any  other  person,  shall  be 
guilty  of  a  misdemeanour  {p.  s.  7  yrs.).  This, 
however,  does  not  apply  to  mortgagees  or  trustees  on 
any  express  trust  by  deed  or  will  in  respect  of  any 
act  done  with  relation  to  the  property  subject  to  the 
trust  or  mortgage. 

Trustees. — By  the  Larceny  Act,  1861,  s.  80,  the 
w.  4 
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fraudulent  misappropriation  or  conversion  of  trust 
property  by  a  trustee  is  a  misdemeanour  (^;.  s.  14  yrs.). 
By  s.  1,  the  word  "  trustee  "  means  a  trustee  on  some 
express  trust  created  by  an  instrument  in  writing, 
and  includes  the  heir  or  representative  of  a  trustee, 
an  executor  or  administrator,  and  an  official  manager, 
liquidator  or  other  officer  acting  under  any  Act  re- 
lating to  joint  stock  companies  or  bankruptcy.  No 
criminal  prosecution  can  be  commenced  without  the 
leave  of  the  Attorney-General,  and  if  civil  proceed- 
ings have  been  commenced  against  the  trustee,  the 
person  who  has  taken  such  proceedings  must  obtain 
the  sanction  of  the  judge  in  those  proceedings  before 
commencing  a  prosecution. 

Directors,  &c.,  of  Public  Companies  and  Corporate 
Bodies. — By  the  Larceny  Act,  1861,  ss.  81 — 84,  it  is  a 
misdemeanour  {p.  s.  14  ijrs.)  for  a  director  or  public 
officer  of  a  public  company  or  body  corporate  (a)  to 
fraudulently  misappropriate  the  property  of  such 
company,  &c. ;  (b)  to  receive  property  of  the  com- 
pany, &c.  otherwise  than  in  payment  of  a  debt  and, 
with  intent  to  defraud,  to  omit  to  make  an  entry 
thereof  in  the  books ;  (c)  to  destroy,  alter  or  falsify 
books,  &c  ,  with  intent  to  defraud ;  (d)  knowingly  to 
publish  false  written  statements  or  accounts  with 
intent  to  defraud  shareholders  or  creditors,  or  to 
induce  any  person  to  become  a  shareholder,  or  to 
advance  or  entrust  property  to  the  company,  &c. 
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The  offences  (a)  and  (c)  can  also  be  committed  by 
members,  and  (c)  and  (d)  by  managers. 

The  following  are  also  made  misdemeanours  {p.  s. 
7  yrs.)  by  the  Larceny  Act,  1861 : — 

1.  For  a  person  entrusted  with  a  power  of  attorney 

for  the  sale  or  transfer  of  any  property  frau- 
dulently to  sell,  transfer  or  convert  the  same 
(s.  77). 

2.  For  a  factor,  without  authority  and  in  violation 

of  good  faith,  to  obtain  advances  upon  the 

security  of  the  property  or  documents  of  title 

of  his  principal  (s.  78). 

By  the  Falsification  of  Accounts  Act,  1875,  it  is  a 

misdemeanour  {p.  s.  7  yrs.)  for  a  clerk  or  servant,  or 

person  employed  in  the  capacity  of  a  clerk  or  servant, 

wilfully,  and  with  intent  to   defraud,   to   destroy, 

mutilate  or  falsify  any  books,  &c.  belonging  to  or  in. 

the  possession  of  his  employer. 

By  the  Companies  Act,  1900,  it  is  a  misdemeanour 
{imp.  2  yrs.  h.  I.)  for  any  person  wilfully  and  know- 
ingly to  make  false  statements  in  any  return,  balance 
sheet,  &e. 


False  Pretences. — Whoever  by  any  false  pretence 
obtains  from  any  other  person  any  chattel,  money  or 
valuable  security  with  intent  to  defraud  is  guilty  of 
a  misdemeanour  {p.  «.  5  yrs.)  (Larceny  Act,  1861, 
8.  88.) 

4(2) 
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Indictment. — Commencement  as  ante,  p.  26,  un- 
lawfully, knowingly  and  designedly  did  falsely 
pretend  to  one  J.  N.  that  the  said  J.  S.  then  was 
the  servant  of  one  K.  0.,  of  St.  Paul's  Churchyard, 
in  the  City  of  London,  tailor,  and  that  the  said  J.  S. 
was  then  sent  by  the  said  K.  0.  to  the  said  J.  N. 
for  five  yards  of  superfine  woollen  cloth ;  by  means 
of  which  said  false  pretences  the  said  J.  S.  did  then 
Tinlawfully  obtain  from  the  said  J.  N.  five  yards  of 
superfine  woollen  cloth  with  intent  to  defraud ;  whereas 
in  truth  and  in  fact  the  said  J.  S.  was  not  then  the 
servant  of  the  said  K.  0. ;  and  whereas  in  truth  and 
in  fact  the  said  J.  S.  was  not  then  sent  by  the  said 
K.  O.  to  the  said  J.  N.  for  the  said  cloth  or  for  any 
cloth  whatsoever,  as  he  the  said  J.  S.  well  knew  at 
the  time  when  he  did  so  falsely  pretend  as  aforesaid ; 
against  the  form,  &c. 

In  order  to  constitute  this  offence  "  a  man  must 
make  a  pretence  or  representation  as  to  existing  facts; 
it  must  be  false  to  Ms  knowledge;  money  or  goods 
must  be  obtained  thereby  and  with  intent  to  defraud." 
{H.  V.  Hazelton.) 

The  Pretence. — The  false  pretence  must  be  the 
representation  of  an  existing  fact,  untrue  in  fact, 
false  to  the  knowledge  of  the  person  making  it.  {R. 
V.  Gordon.)  A  mere  promise  as  to  future  conduct  is 
not  within  the  statute.  Thus,  if  A.,  a  married  man, 
obtains  money  from  B.  by  a  promise  that  he  will 
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■furnish  a  house  and  will  marry  her,  A.  cannot  be 
■convicted  of  false  pretences ;  but  if  A.  says  he  is  a 
widower,  this  is  a  false  representation  of  existing  fact 
which  will  support  a  conviction.     (B.  v.  Jennison.) 

But  a  promise  to  do  a  thing  in  futuro  may  involve 
a  false  pretence  that  the  promissor  has  the  power  to 
carry  out  his  promise,  and  for  this  implied  false 
pretence  an  indictment  will  lie.     {R.  v.  Giles.) 

In  one  case  only  is  a  mere  promise  indictable, 
viz.,  by  the  Money  Lenders  Act,  1900,  which  provides 
that  a  money  lender  who  fraudulently  induces  any 
person  to  borrow  money  by  a  false  statement  or 
promise  shaU  be  guilty  of  a  misdemeanour  [imp.  2  yrs. 
h.  I.  or  5001.  Jine,  or  both). 

The  pretence  must  be  as  to  a  matter  of  fact  and 
not  of  opinion,  a  statement  of  specific  fact  and  not 
mere  puffing  or  exaggerated  praise.  Thus,  (1)  A. 
obtains  money  for  worthless  spoons  by  asserting  that 
they  are  as  good  as  Elkington's  A  quality ;  this  is 
mere  matter  of  opinion  and  untrue  praise.  (2)  A. 
says  the  spoons  are  Elkington's  A;  this  is  a  mis- 
representation of  a  specific  fact  which  will  support  a 
conviction.  {R.  v.  Bryan.)  So,  also,  if  A.  obtains 
money  by  the  pretence  that  he  is  carrying  on  an 
extensive  business;  (1)  if  A.  has  an  existing  though 
worthless  business,  this  is  merely  an  exaggerated 
estimate  of  value  and  not  a  false  pretence  within  the 
statute  {R.  v.  Williamson)  ;  (2)  if  A.  has  no  existing 
business,  this  is  a  false  pretence.     {R.  v.  Crab.) 


54  ELEMENTS  OF  THE  CRIMINAL  LAW. 

The  pretence  need  not  he  by  words  or  -writing,  but 
may  be  by  conduct.  Thus,  if  A.,  who  is  not  a 
member  of  the  University  of  Oxford,  represents 
himself  to  be  such  by  wearing  a  cap  and  gown,  and 
so  obtains  goods  on  credit,  this  is  a  false  pretence  by 
conduct.     {B.  V.  Barnard.) 

So,  also,  a  person  who  pays  for  goods  with  a 
cheque  represents  that  he  has  authority  to  draw 
upon  the  bank  for  the  amount  of  the  cheque,  and 
that  the  cheque  is  a  good  and  valid  order  for  pay- 
ment of  the  amount ;  if  therefore  he  knows  that  the 
cheque  will  not  be  met,  this  is  a  false  pretence  by 
conduct.  {B.  V.  Hazelton.)  But  the  mere  fact  that 
a  man  gives  a  cheque  on  a  bank  where  he  has  no 
assets  is  not  in  itself  a  false  pretence,  for  he  may 
reasonably  believe  that  he  will  be  allowed  to  over- 
draw.    {Ibid.) 

A  person  who  goes  into  a  restaurant  and  orders 
and  eats  a  meal,  knowing  he  cannot  pay  for  it,  can- 
not be  convicted  of  obtaining  food  by  false  pre- 
tences, but  can  be  indicted  under  s,  13  of  the 
Debtors  Act,  1869  {post,  p.  137),  for  obtaining  credit 
by  fraud.     {B.  v.  Jones.) 

The  Obtaining. — There  must  be  an  obtaining  of 
property,  and  the  obtaining  must  be  by  means  of  the 
false  pretences.  If  the  prosecutor  is  not  deceived 
but  knows  the  pretence  to  be  false,  the  defendant 
cannot  be  convicted  of  obtaining  by  false  pretences. 
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{JR.  V.  Mills.)  So,  also,  there  cannot  be  a  conviction 
for  obtaining  if  a  man  advances  money  on  property, 
relying  entirely  on  his  own  examination  and  not  on 
the  defendant's  statements.  {R.  v.  Roebuck.)  But  in 
such  cases  there  may  be  a  conviction  for  the  attempt, 
or  the  defendant  may  be  indicted  for  the  attempt. 

The  Property  in  the  Goods  must  be  Obtained. — 
Merely  obtaining  the  use  or  temporary  loan  of  a 
chattel  is  not  within  the  statute.  {R.  v.  Kilham.) 
This  does  not  apply  to  the  obtaining  of  a  loan  of 
money,  for  the  property  in  money  passes  as  much  on 
loan  as  on  a  sale,  there  being  no  intention  that  the 
same  coins  will  be  returned.     {R.  v.  Crossley.) 

The  Intent  to  Defraud. — There  must  be  an  intent 
to  defraud,  which  must  be  alleged  in  the  indictment 
{R.  v.  James)  ^  but  it  may  be  implied  from  the 
general  circumstances  of  the  case.  To  obtain  pay- 
ment of  a  debt  by  false  pretences  is  not  within  the 
statute  {R.  v.  Williams)^  but  the  fact  that  the  de- 
fendant when  he  obtained  the  goods  intended  to 
pay  when  he  could,  is  no  defence.  {R.  v.  Naylor.) 
Evidence  of  a  previous  obtaining  from  other  persons 
by  a  similar  false  pretence  is  admissible  {R.  v. 
Francis)^  and  also  of  subsequent  obtainings  if  they 
form  part  of  a  general  system  or  scheme  to  defraud 
{R.  V.  R/wdes)  ;  but  not  if  they  are  entirely  uncon- 
nected.    {R.  V.  Holt.) 

To  fraudulently  induce  the  execution  or  destruc- 
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tion  of  valuable  securities  by  false  pretences  with 
intent  to  defraud  is  a  misdemeanour,  punishable  as 
obtaining  by  false  pretences.  (Larceny  Act,  1861, 
s.  90.) 

Cheating. — It  is  a  cheat  at  Common  Law  fraudu- 
lently to  obtain  the  property  of  another  by  any 
deceitful  practice,  contrivance,  mark  or  token  which 
affects  or  may  affect  the  public  generally.  Examples 
are :  Wilful  sale  of  unwholesome  food ;  sale  of  a 
picture  to  which  an  artist's  name  has  been  forged 
{E.  V.  Closs)  ;  the  use  of  false  weights  and  measures, 
but  not  the  mere  delivery  of  short  weight  apart  from 
the  use  of  false  measures  or  mere  unfair  dealing  in  a 
contract  unless  there  is  some  deceitful  contrivance  or 
mark.  Cheating  is  a  misdemeanour  punishable  by 
Jine  or  imprisonment  {h.  /.),  or  both. 

Personation.  — To  obtain  money  by  personation  is 
a  common  law  cheat.  Certain  special  cases  have 
been  provided  for  by  statute : 

1.  By  the  Admiralty  Powers  Act,  1865,  to  personate 

a  seaman  in  order  to  get  his  pay  or  prize 
money  from  the  Admiralty  is  a  misdemeanour 
{p.  s.  5  yrs.). 

2.  By  the  Army  Prize  Money  Act,  1832,  it  is  a 

felony  {p.  s.  life)  to  personate  a  soldier  in  order 
to  get  his  prize  money,  &c. 

3.  By  the  False  Personation  Act,  1874,  it  is  a  felony 

(p.  s.  life)  to  personate  any  person  with  intent 
fraudulently  to  obtain  any  property. 
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4.  To  fraudulently  personate  owners  of  stock,  &c., 
is  also  punishable  by  various  statutes. 


Burglary  at  Common  Law  is  the  breaking  and 
entering  of  the  dwelling  house  of  another  in  the 
night  time  with  intent  to  commit  a  felony  therein. 
By  s.  51  of  the  Larceny  Act,  1861,  the  Common  Law 
definition  is  extended  to  the  breaking  out  of  the 
dwelling  house  of  another  in  the  night  time, 
(a)  having  entered  it  with  intent  to  commit  a  felony, 
or  (b)  having  committed  a  felony  therein.  Burglary 
is  a  felony  (p.  s.  life). 

Indictment  for  burglary  and  larceny  to  the  value 
of  61. — Commencement  as  ante,  p.  26,  that  J.  S.,  on 
[^datel,  about  the  hour  of  eleven  of  the  clock  in  the 
night  of  the  same  day,  the  dwelling  house  of  J.  N., 
situate  at  the  parish  of  B.,  in  the  county  of  S., 
feloniously  and  burglariously  did  break  and  enter 
with  intent  the  goods  and  chattels  of  one  K.  0.  in 
the  said  dwelling  house  then  being  feloniously  and 
burglariously  to  steal,  take  and  carry  away,  and 
then  in  the  said  dwelling  house  six  silver  spoons  of 
the  value  of  6/.  of  the  goods  and  chattels  of  the  said 
J.  N.  in  the  said  dwelling  house  then  being  felo- 
niously and  burglariously  did  steal,  take  and  carry 
away  ;  against  the  form,  &c. 

Note. — This  indictment  charges  two  offences  {post, 
pp.  61,  179). 
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The  material  points  in  burglary  are  the  Time, 
Place,  Manner,  Intent. 

Time. — The  breaking  and  entering  must  both  be 
by  night,  but  the  breaking  may  take  place  on  one 
night  and  the  entering  on  another,  provided  that  the 
breaking  be  with  intent  to  enter,  and  the  entry  be 
with  intent  to  commit  a  felony,  {R.  v.  Smith.) 
ITight  commences  at  9  p.m.  and  ends  at  6  a.m. 

Place. — The  breaking  and  entering  must  be  of  a 
dwelling  house  or  some  building  within  the  curtilage 
of  a  dwelling  house  occupied  therewith,  occupied  in 
the  same  right,  and  communicating  therewith  imme- 
diately or  by  a  covered  and  enclosed  passage.  (Lar- 
ceny Act,  1861,  s.  53.) 

The  dwelling  house  must  be  a  permanent  building, 
not  a  tent  or  similar  structure  erected  for  a  temporary 
purpose.  The  owner  or  some  of  his  family  must 
reside  in  it,  but  mere  temporary  absence  is  imma- 
terial ;  there  must  be  actual  residence,  it  is  not  suffi- 
cient that  a  house  is  used  for  business  purposes  or 
for  meals  if  not  slept  in  {R.  v.  Martin),  nor  that  a 
person  sleeps  in  the  house  merely  to  guard  it.  (R.  v. 
Flannagan.)  The  dwelling  house  need  not  be  a 
separate  structure,  e.g.,  burglary  may  be  committed 
in  a  set  of  chambers  if  resided  in.  Where  a  house  is 
severed  and  part  is  let  off,  burglary  may  be  com- 
mitted either  in  the  part  let  oS  or  the  part  retained, 
provided  that  there  is  no  internal  communication. 
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and  that  the  part  broken  and  entered  is  actually 
resided  in.  If  there  is  any  internal  communication, 
then  a  breaking  of  the  part  let  off  is  a  breaking  of 
the  main  dwelling  house.  It  must  be  the  dwelling 
house  of  another  ;  if,  therefore,  the  owner  of  a  house 
breaks  and  enters  the  room  of  a  lodger  he  cannot  be 
convicted  of  burglary. 

Manner. — (1)  There  must  be  a  breaking,  actual  or 
constructive.  Actual  breaking  may  be  by  breaking 
a  hole  in  the  wall,  breaking  a  door  or  window,  pick- 
ing a  lock  or  opening  it  with  a  key,  undoing  any 
fastening,  or  even  raising  a  cellar  flap  kept  down  by 
its  own  weight  {R.  v.  Russell),  or  opening  a  closed 
window.  But  it  is  not  breaking  to  enter  through  an 
open  window  or  door  or  other  aperture  (except  a 
chimney),  or  to  raise  a  window  partly  open.  {R.  v. 
Smith.)  The  breaking  must  be  of  part  of  the  house, 
not,  e.g.,  the  opening  of  an  area  gate  or  yard  door. 
But  if  a  thief  enters  by  an  open  door,  and  when 
inside  breaks  or  opens  an  inner  door,  that  is  a  suffi- 
cient breaking.  There  is  constructive  breaking  when 
entry  is  obtained  by  a  trick,  such  as  when  a  thief 
obtains  admission  by  knocking  at  a  door  or  frighten- 
ing the  inmates,  or  when  a  servant  conspires  to  let 
the  thief  into  the  house  by  night.  But  if  a  servant, 
pretending  to  agree  with  a  thief,  opens  the  door  for 
the  purpose  of  facilitating  his  apprehension,  there  is 
no  burglary,  for  the  door  is  opened  lawfully.     {R.  y. 
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Johnson.)  (2)  In  addition  to  the  breaking  there 
must  be  an  entry.  It  is  sufficient  if  there  is  the  least 
degree  of  entry  with  any  part  of  the  body,  or  with 
any  instrument  used  to  remove  goods  or  to  intimidate 
the  inmates,  but  it  is  not  an  entry  merely  because  an 
instrument  used  in  the  breaking  penetrates  into  the 
house.  Thus,  A.  opens  a  window  and  introduces  a 
crowbar  to  force  a  shutter  three  inches  inside  the 
window  ;  this  is  not  an  entry  if  no  part  of  A.'s  hand 
is  within  the  window.     {R.  v.  Rust.) 

To  enter  a  dwelling  house  by  night  without  breaking 
with  intent  to  commit  a  felony  is  a  felony  {p.  s.  7  yrs.) . 
(Larceny  Act,  1861,  s.  54.) 

Intent. — There  must  be  an  intent  to  commit  some 
felony — not  necessarily  larceny.  The  intent  may  be 
proved  from  the  actual  commission  of  a  felony,  or 
may  be  presumed  from  the  circumstances. 

Housebreaking  differs  from  larceny  in  that — 
(1)  It  may  be  committed  by  day.  (2)  It  may  be 
committed  either  in  a  dwelling  house  or  in  a  school 
house,  shop,  warehouse,  or  building  within  the 
curtilage  of  a  dwelling  house,  and  occupied  there- 
with, though  not  connected  by  a  direct  communi- 
cation or  covered  passage.  (3)  A  felony  must  be 
committed.     (Larceny  Act,  1861,  ss.  55  and  56.) 

It  may  be  committed  (a)  by  breaking  and  entering 
and  committing  a  felony ;  (b)  by  committing  a  felony 
and  breaking  out.     It  is  a  felony  {p.  s.  14  yrs,). 
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The  indictment  is  the  same  as  that  given  for 
burglary,  omitting  the  time  of  the  offence  and  the 
word  "  burglariously." 

If  committed  in  a  church,  chapel,  or  other  place  of 
worship,  it  is  sacrilege  {p.  s.  life),  s.  50. 

To  break  and  enter  any  dwelling  house,  church, 
&e.,  or  school  house,  shop,  &c.,  with  intent  to  commit 
a  felony,  is  also  a  felony  {p.  s.  7  yrs.),  s.  57. 

Larceny  in  a  dwelling  house  to  the  extent  of  5/., 
or  by  threats  or  menaces,  is  a  felony  {p.  s.  14  yrs.)^ 
ss.  60  and  61.  No  breaking  or  entry  with  intent  to 
commit  a  felony  need  be  proved,  but  the  building 
must  be  a  dwelling  house,  and  the  goods  must  be 
under  the  protection  of  the  house  and,  not  under  the 
protection  of  the  person  of  the  prosecutor.  Thus,  if 
money  is  stolen  from  a  person's  pocket  while  he  is  in 
a  dwelling  house,  it  is  within  the  statute  if  he  has 
put  off  the  clothes  on  going  to  bed,  but  not  if  he  is 
wearing  them.  {R.  v.  Thomas.)  It  is  within  the 
statute  though  the  offence  is  committed  in  the 
thief's  own  house.     {E.  v.  Bowden.) 

The  following  offences  are  misdemeanours  ( p.  s. 
5  yrs.).     (Larceny  Act,  1861,  s.  58)  : — 

1.  Being  found  by  night  armed  with  any  dangerous 

weapon  with  intent  to  break  or  enter  any 
building. 

2.  Being  found  by  night  in  possession,  without 

lawful  excuse,  of  any  housebreaking  imple- 
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ment,   or  with  the  face   blackened  or  dis- 
guised, with  intent  to  commit  a  felony. 
3.  Being  found  by  night  in  any  building  with 
intent  to  commit  a  felony  therein. 


Arson  is  the  unlawful  and  malicious  setting  fire  to 
any  building  ;  it  is  a  felony,  and  is  now  dealt  with 
by  ss.  1 — 6  of  the  Malicious  Damage  Act,  1861. 

The  following  offences  are  punishable  by  penal 
servitude  for  life  : — 

Unlawfully  and  maliciously  to  set  fire  to — 
(1)  Any  place  of  divine  worship  (s.  1).  (2)  Any 
dwelling  house,  any  person  being  therein  (s.  2). 
(3)  Any  house,  stable,  outhouse,  warehouse,  coach- 
house, ofl&ce,  shop,  mill,  malthouse,  hop-oast,  bam, 
storehouse,  granary,  hovel,  shed  or  farm,  or  any 
farm  building,  or  any  building  or  erection  used  in 
farming  land,  or  in  carrying  on  any  trade  or  manu- 
facture, with  intent  thereby  to  injure  or  defraud  any 
person  (s.  3),  (4)  Any  station,  engine-house,  ware- 
house or  other  building  belonging  to  any  railway, 
port,  dock,  harbour  or  canal  (s.  4),  (5)  Any  public 
building  (s.  5). 

Unlawfully  and  maliciously  to  set  fire  to  any  other 
building  is  punishable  by  penal  servitude  for  fourteen 
years  (s.  6). 
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Indictment  under  s.  3. — Commencement  as  ante^ 
p,  26,  feloniously,  unlawfully,  and  maliciously  did 
set  fire  to  a  certain  dwelling  house,  situate  in  the 
parish  of  B.,  and  county  of  L.,  with  intent  there- 
by then  to  defraud  a  certain  insurance  company 
called ;  against  the  form,  &c. 

To  support  an  indictment  under  this  or  any  other 
section  of  the  Malicious  Damage  Act,  1861,  the 
following  points  must  be  proved : — 

1.  The  act  must  be  committed  maliciously. 

It  need  not,  however,  be  proved  that  the  prisoner 
was  actuated  by  personal  malice  or  spite  against  the 
particular  person  injured  (s.  58).  Malice  is  pre- 
sumed whenever  an  unlawful  act,  which  is  calculated 
to  injure  and  does  injure  another  person,  is  done 
wilfully,  ^■.e.,  voluntarily,  and  not  by  accident  or  inad- 
vertence. 

In  R.  V.  Martin^  shortly  before  the  end  of  a  per- 
formance, at  a  theatre,  the  prisoner,  as  a  piece  of 
foolish  mischief,  and  with  the  intent  of  causing  teiTor 
in  the  minds  of  the  audience,  put  out  the  lights  on 
a  staircase  by  which  a  nimiber  of  persons  had  to 
descend,  and  blocked  up  the  exit  with  a  bar.  The 
result  was  a  panic,  in  which  several  people  were 
seriously  injured.  Held^  that  the  prisoner  could  be 
convicted  of  unlawfully  and  maliciously  inflicting 
grievous  bodily  harm. 

Negligence  does  not  amount  to  wilfulness  unless 
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it  is  so  gross  that  absolute  recklessness  as  to  the 
consequences  of  the  act  can  be  inferred.  {E.  v. 
Harris.) 

2.  There  must  have  been  an  intent  (or  recklessness 

from  which  intent  is  inferred)  to  do  an  act  of 
the  particular  nature. 

It  is  not  necessary  that  there  should  have  been  an 
intention  to  do  the  act  to  the  particular  person  or 
property  injured. 

Thus,  A.,  intending  to  wound  B.,  aims  a  blow  at 
B.,  but  accidentally  wounds  0.  A.  is  guilty  of 
imlawfully  and  maliciously  wounding,  because  his 
intent  was  to  wound,  though  he  did  not  wound  the 
person  intended.  {R.  v.  Latimer.)  But  if  A.,  in- 
tending to  wound  B.  with  a  stone,  misses  his  aim 
and  breaks  a  window,  A.  is  not  guilty  of  unlawful 
and  malicious  damage  to  property,  because  there  was 
no  intention  to  injure  any  property  at  all.  {E.  v. 
Pemhliton.)  Similarly,  if  A.,  while  intending  to 
commit  larceny,  accidentally  (and  without  reckless- 
ness) sets  fire  to  a  house,  A.  is  not  guilty  of  arson 
{E.  V.  Faulkner) ;  but  if  A.,  intending  to  set  fire  to 
the  house  of  B.,  bums  the  house  of  C,  that  is  arson. 

3.  Where  it  is  necessary  to   allege  an  intent  to 

injure  or  defraud,  it  is  not  necessary  to  allege 
or  prove  an  intent  to  injure,  &c.  any  par- 
ticular person ;  proof  of  a  general  intent  will 
suffice  (s.  60). 
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Where  the  prisoner  voluntarily  does  the  act  to  the 
property  of  a  third  person  the  intent  to  injure  will 
be  presumed ;  where  it  is  done  to  his  own  property 
the  intent  must  be  proved  by  evidence  of  facts  from 
"which  its  existence  can  be  inferred. 

4.  When  the  act  was  done  with  intent  to  injure, 
&c.,  it  is  no  defence  that  the  prisoner  was  in 
possession  of  the  property  injured  (s.  59). 

This  section  needs  no  explanation. 

By  8.  7  of  the  same  Act,  it  is  a  felony  (p.  s.  14  yrs.) 
unlawfully  and  maliciously  to  set  fire  to  goods  in, 
against,  or  upon  any  building  under  such  circum- 
stances that  if  the  building  were  set  fire  to  the 
offence  would  amount  to  felony.  By  s.  8,  the  attempt 
to  set  fire  to  any  building  or  to  goods  in  any  building 
under  such  circumstances,  &c.,  is  also  a  felony  (p.  s. 
14  yrs.).  If  a  person  maliciously,  with  intent  to 
injure  another  by  merely  burning  his  goods,  sets  fire 
to  such  goods  in  his  house,  that  does  not  amount  to 
a  felony  under  s.  7,  even  though  the  house  catches 
fire,  unless  the  offender  knew  that  this  would  be  the 
probable  result,  and  was  reckless  whether  it  did  so 
or  not.     {R.  v.  Nattrass.) 

The  following  offences  are  felonies  by  the  same 
Act : — Unlawfully  and  maliciously  (1)  to  set  fire  to 
any  mine  of  coal  or  mineral  fuel  {p.  s.  life),  s.  26; 
(2)  to  attempt  under  such  circumstances  that  the 
firing  would  amount  to  arson  {p.  8.  14  yrs.),  s.  27 ; 

w.  6 
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(3)  to  set  fire  to  crops,  woods,  &c.  {p.  s.  14  yrs.), 
8.  16  ;  (4)  to  set  fire  to  stacks  of  wood,  hay,  &c.  {p.  s. 
life),  s.  17 ;  (5)  to  attempt  to  set  fire  to  any  of  the 
things  mentioned  in  ss.  16  and  17  under  such  cir- 
cumstances, &c.  {p.  s.  7  prs.),  s.  18  ;  (6)  to  set  fire  to 
or  cast  away  or  destroy  any  ship  or  vessel  finished  or 
unfinished  (jo.  s.  life),  s.  42  ;  attempt,  &c.  {jp,  s. 
14  yrs.),  s.  44. 

To  set  fire  to  any  of  His  Majesty's  ships  of  war, 
naval  or  military  stores,  magazines  or  dockyards,  is  a 
felony  punishable  by  death.  (Dockyards'  Protection 
Act,  1772.) 

Endangering  Life  or  Property  by  Explosives. — By 
s.  9  of  the  Malicious  Damage  Act,  1861,  it  is  a  felony 
{p.  s.  life)  unlawfully  and  maliciously,  by  means  of 
explosives,  to  destroy  or  damage  any  dwelling  house, 
any  person  being  therein,  or  any  building  whereby 
the  life  of  any  person  is  endangered. 

By  ss.  10  and  46  it  is  a  felony  {p.  s.  14  yrs.)  to 
place  any  explosive  in  or  near  any  ship  or  building 
with  intent  to  destroy  or  damage  such  ship  or  build- 
ing, or  any  machinery  or  goods,  or,  by  s.  29  of  the 
Offences  against  the  Person  Act,  1861,  with  intent  to 
do  bodily  injury  to  any  person. 

By  ss.  28  and  29  of  the  latter  Act,  it  is  a  felony 
(p.  s.  life)  to  cause  bodily  injury  by  explosives,  or  to 
use  explosives  or  corrosives  with  intent  to  do  grievous 
bodily  harm. 
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Bj  8.  2  of  the  Explosive  Substances  Act,  1883,  it 
is  a  felony  {jp.  s.  life)  unlawfully  and  maliciously  to 
cause  any  explosion  likely  to  endanger  life  or  pro- 
perty. 

By  8.  3  of  the  same  Act,  it  is  a  felony  {p.  s. 
20  yrs.)  (a)  to  attempt  to  cause  any  such  explosion  ; 
(b)  to  make  or  keep  explosives  with  intent  to  cause 
such  explosions. 

By  s.  4,  it  is  a  felony  {p.  s.  14  i/rs.)  to  make  or 
possess  explosives  under  such  circumstances  as  give 
rise  to  a  reasonable  suspicion  that  they  are  to  be 
used  for  an  unlawful  object,  the  burden  of  proof  that 
his  object  is  lawful  being  upon  the  accused. 


Other  sections  of  the  Malicious  Damage  Act,  1861, 
deal  with  the  following  offences : — 

Destruction  of  trees  and  shrubs  (a)  in  gardens, 
pleasure-grounds,  &c.,  to  the  value  of  1/. ;  (b)  else- 
where to  the  value  of  5/.,  felony  {p.  s.  5  yrs.),  ss.  20 
and  21. 

Destruction  of  fruits,  vegetable  products,  &c.,  in 
any  garden,  &c.,  1st  offence,  punishable  on  summary 
conviction ;  2nd  offence,  felony  (p.  s.  5  prs.),  s.  23. 

Damage  to  ships  otherwise  than  by  fire  or  explo- 
sives, felony  {p.  s.  7  yra.),  s.  46. 

Destroying  sea-walls,  or  the  banks  of  rivers,  canals, 
reservoirs,  &o.,  or  any  quay,  lock,  weir  or  similar 
5(2) 
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work,  or  any  bridge,  viaduct  or  aqueduct,  felony 
{p.  s.  life),  ss.  30  and  33. 

Placing  anything  across  any  railway,  or  displacing 
any  rail  or  sleeper,  or  interfering  with  points  or 
signals,  or  doing  anything  with  intent  to  obstruct  or 
injure  any  engine,  carriage,  &c.,  felony  (p.  s.  Ufe)^ 
s.  35. 

Lastly,  by  s.  51,  whoever  unlawfully  and  mali- 
ciously commits  any  damage  to  the  extent  of  more 
than  5/.  for  which  no  punishment  is  otherwise  pro- 
vided in  the  Act,  is  guilty  of  a  misdemeanour  {imp. 
2  yrs.  h.  /.,  or  if  by  night  p.  s.  5  yrs.). 


Forgery  is  the  making  of  a  false  document  with 
intent  to  defraud.  It  is  a  common  law  misdemeanour 
punishable  by  fine  and  imprisonment ;  to  utter  a 
forged  document,  the  forging  of  which  is  an  offence 
at  Common  Law,  is  also  a  common  law  misdemeanour. 
(iJ.  V.  Sharman.) 

Indictment  for  Forging  and  Uttering  at  Common 
Law. — Commencement  as  ante,  p.  26,  unlawfully, 
knowingly  and  falsely  did  forge  and  counterfeit  a 
certain  writing  purporting  to  be,  8fc.,  with  intent 
thereby  then  to  defraud ;  to  the  evil  example  of  all 
others  in  the  like  case  offending  and  against  the  peace, 
8fc.;  {2nd  count)  .  .  .unlawfully,  falsely  and  deceitfully 
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did  utter  and  publish  a  certain  false,  forged  and 
counterfeited  writing  purporting  to  be,  S^c,  to  wit, 
the  said  writing  in  the  first  count  of  this  indictment 
mentioned  with  intent  thereby  then  to  defraud,  he 
the  said  J.  S.,  at  the  said  time  he  so  uttered  and 
published  the  said  false,  forged  and  counterfeited 
writing,  well  knowing  the  same  to  be  false,  forged 
and  counterfeited,  to  the  evil  example,  8fc. 

The  Forging. — Every  instrument  which  fraudu- 
lently purports  to  be  that  which  it  is  not  is  a  forgery. 
{R.  V.  Ritson.)  The  fraud  need  not  be  in  respect  of 
the  signature,  but  may  be  in  any  material  part  of 
the  instrument ;  thus  it  is  forgery 

(a)  To  antedate  a  conveyance  with  a  view   of 

giving  it  priority  over  other  assignments. 
{R.  V.  Ritson.) 

(b)  To  alter  any  part  of  a  genuine  instrument  so 

as  to  give  it  a  different  effect,  e.g.,  to  alter 
the  amount  of  a  cheque.     {R.  v,  EheicoHh.) 

(c)  Without  authority  to  fill  in  an  amount  on  a 

cheque  signed  in  blank  {Flower  v.  Shaw),  or 
having  authority  to  fill  in  for  a  certain  sum 
to  fill  in  for  a  larger  sum.     {R.  v.  Hart.) 

(d)  To  add  a  false  address  to  the  signature  of  an 

acceptor  of  a  bill  in  order  to  make  the  accep- 
tance appear  that  of  another  person  {R.  v. 
Blenkimop),  whether  an  existing  person  or 
not.     {R.  V.  Epps.) 
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(e)  To  sign  a  document  in  any  name,  whether  of 
an  existing  or  a  fictitious  person,  with  the 
intent  that  the  instrument  so  signed  shall  pass 
as  that  of  a  person  other  than  the  signer,  e.g.  : 
(1)  A.  B.  picks  up  a  cheque,  drawn  payable 
to  A.  B.,  and  endorses  it  with  his  own  name, 
knowing  that  he  is  not  the  A.  B.  in  whose 
favour  it  was  drawn.  {Mead  v.  Young.) 
(2)  A.  signs  a  bill  of  exchange  in  the  name 
of  a  non-existent  firm,  or  in  his  own  name 
to  represent  a  fictitious  firm.     {R.  v.  Rogers.) 

But  the  fictitious  name  must  be  assumed  for  the 
purpose  of  the  specific  fraud  {R.  v.  White)  ;  it  is  not 
forgery  for  a  man,  who  has  long  been  known  by  an 
assumed  name,  to  draw  a  bill  in  that  name.  {R.  v. 
Aickles.)  Again,  if  a  person  gives  a  note  as  his  own, 
the  credit  being  given  entirely  to  himself  without 
any  regard  to  the  name,  his  subscribing  it  by  a  false 
name  is  not  forgery.  Thus,  in  R.  v.  Martin,  one 
Robert  Martin  gave  in  payment  for  a  pony  a  cheque, 
in  the  name  of  William  Martin,  on  a  bank  where  he 
had  ceased  to  have  an  account,  knowing  it  would  be 
dishonoured.  The  prosecutor  took  the  cheque,  be- 
lieving it  to  be  draivn  in  the  prisoner's  own  name.  This 
was  not  forgery,  but  obtaining  by  false  pretences. 

The  Document. — Two  things  must  be  noted  : 
1.  A    forgery  must    be    of    some  document    or 
writing ;  to  forge  an  artist's  name  on  a  picture  is 
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not  a  forgery,  though  it  is  a  common  law  cheat, 
and  also  may  be  the  subject  of  an  indictment  for  ob- 
taining by  false  pretences.     (jR.  v.  Closs,  ante,  p.  56.) 

2.  The  document  itself  must  be  the  instrument  of 
fraud.  Thus,  in  R.  v.  Smith,  the  prisoner  printed 
■wrappers  similar  to  those  in  which  Borwick's  Baking 
Powders  were  wrapped,  but  filled  them  with  his  own 
baking  powder.  It  was  held  (a)  that  such  a  wrapper 
was  not  an  instrument  which  could  be  the  subject  of 
forgery ;  (b)  that  the  mere  printing  of  such  wrappers 
was  not  in  any  case  forgery ;  the  issuing  of  the 
paper  without  the  contents  would  be  no  offence,  the 
real  offence  lay  in  issuing  them  with  the  fraudulent 
contents  which  amounted  to  obtaining  by  false 
pretences. 

The  Intent  to  Defraud. — It  is  now  in  all  oases 
sufficient  to  allege  an  intent  to  defraud  without 
alleging  or  proving  an  intent  to  defraud  any  par- 
ticular person  (Forgery  Act,  1861,  s.  44),  or  that  any 
person  was  defrauded  or  could  have  been  defrauded. 
(jB.  v.  Nash.)  But  if  a  man  forges  a  document,  such 
as  a  diploma  of  the  College  of  Surgeons,  not  with 
intent  to  commit  any  fraud,  but  only  to  induce 
people  to  believe  that  he  is  a  member  of  that  body, 
he  is  not  guilty  of  forgery  at  Common  Law  {R.  v. 
Hodgson)  [but  is  now  summarily  punishable  for  the 
offence  of  falsely  pretending  to  be  a  surgeon. 
Medical  Act,  1858,  8.  40].     Everyone  must,  how- 


72  ELEMENTS  OF  THE  CRIMINAL  LAW. 

ever,  be  taken  to  intend  the  natural  consequences 
of  his  acts  ;  hence,  if  a  man  utters  a  bill  of  exchange 
as  true,  meaning  it  to  be  taken  as  such,  and  knowing 
it  to  be  forged,  the  intent  to  defraud  must  be  pre- 
sumed {R.  V.  Cooke) ;  nor  is  it  any  defence  that  he 
intended  ultimately  to  take  up  the  bill,  or  even  that 
he  did  take  it  up  {R.  v.  Geach),  nor  that  the  object 
of  the  forgery  was  to  obtain  money  which  he 
honestly  believed  was  due  to  him.     {R.  v.  Wilson.) 

The  Uttering. — There  is  an  uttering  if  the  forged 
instrument  is  offered,  tendered,  used,  or  attempted  to 
be  used  in  any  way  in  order  to  get  money  or  credit 
upon  it  or  by  means  of  it.  It  is  not  necessary  to 
prove  that  the  false  instrument  was  accepted  by  any 
person,  it  is  sufficient  that  it  was  even  shown  for  the 
purpose  of  obtaining  credit.     {R.  v.  Io7i.) 

By  the  Forgery  Act,  1861,  the  forgery  of  almost 
every  conceivable  species  of  instrument  is  made  a 
felony,  the  punishment  varying  according  to  the 
nature  of  the  instrument.  By  s.  38  to  obtain  or 
endeavour  to  obtain  any  property  by  means  of  a 
forged  instrument  is  a  felony  {p.  s.  14  yrs.). 
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CHAPTER  III. 

OFFENCES  AGAINST  THE  PERSON. 

Homicide  is  the  killing  of  a  human  being  by  a  human 
being.  It  may  be  the  consequence  of  an  act  or  an 
omission,  either  of  which  may  be  voluntary  or  in- 
voluntary. 

The  consequences  of  a  voluntary  act  or  omission 
may  be  intended,  in  which  case  the  homicide,  unlesa 
justified,  is  murder,  or  unintended,  in  which  case  the 
homicide,  unless  excused,  is  manslaughter.  Where  an 
act  is  involuntary  there  is  no  intention,  and  the 
homicide  cannot  be  more  than  manslaughter.  There 
are  accordingly  four  classes  of  homicide — A.  Justifi- 
able ;  B.  Excusable ;  C.  Murder ;  D.  Manslaughter — 
governed  by  three  broad  rules. 

1.  All  homicide  is  presumed  to  be  murder  until 

the  contrary  is  proved. 

2.  All  homicide  is  felonious  unless  justified  or 

excused. 

3.  Felonious  homicide  is  murder  if  intended,  man- 

slaughter if  unintended. 

A.  Justifiable.  —  Homicide    is    justifiable    when, 
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though,  intentional,  the  intent  is  lawful.     This  may 
occur — 

1.  Where  the  proper  officer  of  justice  executes  a 

criminal  in  strict  conformity  with  the  legal 
sentence  of  a  competent  tribunal. 

2.  Where  it  is  caused  by  lawful  force  used  by  an 

officer  of  justice  or  a  private  person  who  has 
authority  to  act  as  an  officer  of  justice.  Force 
causing  bodily  harm  is  lawful  (a)  when  an 
officer  of  justice  is  resisted  in  the  execution  of 
his  duty ;  (b)  when  a  private  person  is  resisted 
in  attempting  to  arrest  one  who  commits  a 
felony  in  his  presence  or  to  stop  an  affray; 
(c)  when  an  officer  or  private  person  attempts 
to  arrest  a  felon  or  giver  of  a  dangerous 
wound,  who  flies  and  cannot  otherwise  be 
arrested;  (d)  when  rioters  cannot  otherwise  be 
dispersed  ;  (e)  when  prisoners  assault  a  gaoler 
who  cannot  otherwise  prevent  their  escape. 

3.  In  self  defence,  upon  a  sudden  impremeditated 

quarrel,  provided  that  no  retreat  and  no  other 
means  of  escape  exists.  This  rule,  however, 
will  not  justify  a  man  in  taking  the  life  of  an 
innocent  person,  even  though  he  can  in  no 
other  way  preserve  his  own  life.  {R.  v. 
Dudley.) 

4.  When  any  man  kills  one  who  is  attempting 

some  forcible  and  atrocious  crime  against  his 
person  or  property,  or  the  person  or  property 
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of  another.  {R.  v.  Hose.)  This  rule  only 
applies  (a)  to  forcible  felonies ;  (b)  to  cases 
where  the  owner  of  a  house  (or  his  family) 
kills  a  trespasser  forcibly  dispossessing  him. 
The  intent  of  the  felon  must  be  manifest  and 
not  otherwise  preventable,  but  a  man  whose 
person  or  property  is  forcibly  attacked  is  not 
bound  to  retreat,  as  in  cases  of  self  defence, 
but  may  even  pursue  his  assailant  until  the 
danger  is  over. 

B.  Excusable. — Homicide  is  excusable — 

1.  When  it  is  the  consequence  of  an  involuntary 

act  which  occurs  in  the  course  of  doing  a 
lawful  act  without  negligence,  as,  for  instance, 
if  while  a  man  is  using  a  hammer  for  a  lawful 
purpose  and  with  proper  care,  the  head  flies 
off  and  kills  a  bystander. 

2.  When  it  is  the  consequence  of  a  voluntary  act 

which  is  in  itself  lawful  and  was  not  accom- 
panied by  an  intention  to  cause  death.  Thus : 
(a)  if  a  parent  corrects  a  child  in  a  proper 
manner  and  with  a  proper  instrument  but 
the  child  from  some  unlikely  cause  dies,  the 
parent  is  excusable;  (b)  if  a  surgeon  with 
due  care  performs  a  dangerous  operation,  he 
is  excusable  if  the  patient  dies ;  (c)  if  A., 
while  playing  a  lawful  game  in  a  lawful 
manner,  inflicts  injuries  on  B.  causing  his 
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death,  A.  is  excusable.  {R.  v.  Orton;  op. 
JR.  V.  Bradshaw,  post,  p.  80.) 
3.  Where  it  is  the  result  of  an  omission  other  than 
the  omission  of  a  legal  duty,  e.g.,  the  omission 
to  provide  medical  assistance  by  a  person 
under  no  duty  to  do  so.     {R.  v.  ShepJierd.) 

C.  Murder. — Homicide  is  murder  when  it  is 
committed  with  malice  aforethought,  i.e.,  when  it 
is  intended  and  without  justification.  [Bromage  v. 
Prosser.)     It  occurs — 

1.  When  there  is  express  malice,  i.e.,  a  premedi- 

tated unjustifiable  intention  of  killing  or 
causing  such  bodily  injury  as,  within  the 
ofPender's  knowledge  or  in  the  ordinary 
course  of  nature,  is  likely  to  cause  death. 
Thus,  if  A.  and  B.,  in  consequence  of  a  previous 
agreement,  meet  and  fight  a  duel,  in  which 
B.  is  killed,  A.  is  guilty  of  murder. 

2.  When  there  is  implied  malice,  i.e.,  where  such 

intention  is  presumed  from  the  fact  that  the 
act  or  omission  is  voluntary  or  wilful,  and 
that  the  death  is  the  reasonable  and  probable 
consequence  thereof.  Every  man  is  deemed 
to  intend  the  probable  consequences  of  his 
acts,  a  man  therefore  who  voluntarily  com- 
mits an  act  calculated  to  cause  bodily  injury 
is  deemed  to  intend  to  cause  bodHy  injury 
and  to    act  maliciously.     A  man  who  fires 
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a  gun  into  a  crowd  knows  that  someone 
will  probably  be  injured,  and  is  guilty  of 
murder  if  anyone  is  killed.  {B.  v.  Martin.) 
Similarly,  there  is  implied  malice  in  the 
following  cases : — 

(a)  Where  a  policeman  intentionally  {i.e., 
by  using  violence  likely  to  cause  death)  kills 
a  person,  charged  with  a  misdemeanour,  who  is 
not  resisting  but  escaping. 

(b)  Where  a  schoolmaster  or  parent  inflicts 
punishment  with  an  instrument  likely  to 
cause  death. 

(c)  Where  an  officer  of  justice  or  private 
person  lawfully  using  force  is  resisted  and 
killed,  provided  that — 

(i)  Such  officer,  &c.  was  acting  with  legal 
authority,  and  (ii)  executing  his  autho- 
rity in  a  legal  manner,  and  (iii)  the 
slayer  knew  of  the  authority  of  the 
officer  or  of  the  intent  of  the  private 
person.      If   any    one    of    these    re- 
quisites   is    wanting    the    killing    is 
manslaughter. 
Note  that  to  establish  malice  it  is  not  necessary 
to  show  that  the  offender  intended  to  kill  or  wound 
the  person  who  was,  in  fact,  killed  or  wounded. 
Thus,  if  A.  intends  to  murder  B.,  but  by  mistake  or 
accident  murders  C,  A.  is  guilty  of  the  murder  of 
C.    It  is  not  even  necessary  to  show  an  intent  to 
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kill  or  wound  any  particular  person,  a  general 
intention  of  killing  or  wounding,  or  general  malice 
is  sufficient.     {E.  v.  Martin,  ante,  pp.  63,  77.) 

D.  Manslaugliter. — Homicide  is  manslaughter 
when  it  is  unintended,  i.e.,  committed  without 
malice.     It  may  occur  : 

1.  As  the  result  of  an  involuntary  omission  to 
perform  a  legal  duty.  In  this  case  it  must 
he  shown — 

(a)  That  there  was  a  legal  duty  to  perform 
the  act  omitted.  Such  duty  may  arise  (1)  by 
law,  e.g.,  the  duty  to  provide  the  necessaries 
of  life,  which  rests  on  parents  in  respect  of 
their  children  {R.  v.  Senior),  and  on  any  one 
who  undertakes  the  charge  of  a  human  being 
helpless  from  infancy,  lunacy,  or  other  in- 
firmity {JR.  V.  Nicholls),  or  the  duty  which 
rests  on  every  person  to  take  precautions  in 
doing  dangerous  acts,  and  dealing  with 
dangerous  things  or  animals  {R.  v.  Salmon; 
R.  V.  Dant)  ;  (2)  by  contract,  e.g.,  the  duty 
of  any  person  in  charge  of  machinery,  &c., 
on  the  proper  management  of  which  the  lives 
of  others  may  depend,  to  execute  that  charge 
without  negligence.     {R.  v.  Lowe.) 

(b)  That  the  omission  was  caused  by 
wicked  negligence,  i.e.,  negligence  so  great  as 
to  satisfy  a  jury  that  the  person  charged  had 
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a  wicked  mind  in  the  sense  that  he  was 
reckless  whether  his  omission  caused  death. 
{R.  V.  Nicholh,  ante.)  If  the  omission  he 
the  neglect  to  provide  necessaries  to  a  child 
or  an  infirm  person,  it  must  also  he  shown 
that  the  person  charged  had  the  ahility  to 
provide  such  necessaries,  and  that  the  child 
or  infirm  person  was  absolutely  imable  to 
provide  for  himself.  Note,  however,  that 
such  omissions  constitute  manslaughter  only 
if  involuntary ;  voluntary  omissions  are  pre- 
cisely on  the  same  footing  as  voluntary  acts, 
and  if  homicide  was  thereby  intended  are 
equally  able  to  support  an  indictment  for 
murder. 

2.  Where  an  involuntary  act  is  committed  in  the 

execution  of  an  unlawful  purpose :  here  the 
purpose  being  unlawful  there  is  no  excuse, 
but,  at  the  same  time,  there  is  an  absence  of 
any  intention  to  kill,  and  consequently  no 
malice  can  exist. 

3.  Where   a  voluntary  act  is  committed  in  the 

execution  of  an  unlawful  purpose,  but  unac- 
companied by  any  intention  to  cause  death. 
Thus  it  is  at  least  manslaughter  if  a  person 
dies  as  the  result  of  an  operation  committed 
for  an  illegal  purpose,  and  it  may  be  murder 
if  the  death  might  have  been  reasonably 
anticipated  or  expected.     {R.  v.  Whitmarsh.) 
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It  was  formerly  laid  down  as  a  general  rule  that 
homicide,  when  the  result  of  any  act  committed  in 
the  course  or  for  the  purpose  of  a  felony,  was  murder. 
The  modem  rule,  however,  seems  to  be  that  homicide 
in  such  cases  is  murder  only  when  the  act  done  is 
known  to  be  dangerous  to  life,  and  in  itself  likely  to 
cause  death.     (R.  v.  Seme.) 

4.  Where  an  act,  in  itself  unlawful,  is  committed 
voluntarily  but  is  unaccompanied  by  any  inten- 
tion to  cause  death.     Thus — 

(a)  A  master  punishes  a  child  with  an 
instrument  not  itself  dangerous  to  life  but 
improper  for  correction  :  immoderate  punish- 
ment is  unlawful,  and  if  the  child  dies  the 
master  is  guilty  of  manslaughter.  {R.  v. 
JToplei/.) 

(b)  A.,  playing  a  lawful  game,  uses  un- 
lawful violence,  by  which  B.  is  killed ;  A.  is 
guilty  of  manslaughter,  and  it  is  immaterial 
whether  the  act  was  or  was  not  permitted  by 
the  rules  of  the  game.     {B.  v.  Bradshaw.) 

(c)  A.  kills  B.,  having  received  such  pro- 
vocation that  the  power  of  reasoning  is  sus- 
pended, and  no  positive  intention  of  causing 
death  can  be  deemed  to  exist.  The  rules  as 
to  provocation  may  be  summed  up  as  follows : 

(i)  No  provocation  can  justify  homicide ; 
at  most  it  can  only  reduce  it  to  man- 
slaughter. 
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(ii)  Where  there  is  express  malice  no 
amount  of  provocation  can  reduce 
homicide  to  manslaughter.  Thus,  if 
A.  and  B.  fight  on  a  sudden  quarrel  and 

A.  is  killed,  then  if  the  fight  was 
started  with  fists  on  equal  terms,  hut 

B.  in  passion  caught  up  a  sword 
and  kiUed  A.,  B.  is  guilty  of  man- 
slaughter ;  hut  if  B.  commenced  the 
fight  intending,  when  he  got  a  chance, 
to  use  the  sword,  B.  is  guilty  of 
murder. 

(iii)  The  weapon  used  by  the  slayer  must 
not  be  disproportionate  to  the  provo- 
cation; only  very  gross  provocation 
can  excuse  the  use  of  a  deadly  weapon. 
The  sufficiency  of  the  provocation  is  a 
question  of  fact  depending  on  the 
circumstances  of  each  case. 

(iv)  The  killing  must  be  in  the  heat  of 
passion,  immediately  upon  the  pro- 
vocation ;  if  sufficient  time  has  elapsed 
for  passion  to  cool,  the  killing  is  murder. 
This  also  is  a  question  of  fact. 

(v)  The  employment  of  lawful  force  against 
the  slayer  is  not  provocation.  Thus, 
A.  attempts  to  arrest  B.  on  a  regular 
warrant  and  in  a  regular  way,  B^ 
resists  and  kills  A.,  B.  is  guilty  of 
w.  6 
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murder;  but  if  the  warrant  was  not 
regular  or  the  manner  of  arrest  was 
irregular,  or  if  B.  did  not  know  of 
A.'s  authority,  then  B.  has  received 
provocation, 
(vi)  The  flight  of  an  offender  other  than  a 
felon  or  giver  of  a  dangerous  wound  is 
not  provocation  extenuating  an  inten- 
tional killing  by  an  officer  of  justice, 
(vii)  Provocation  induced  bj  the  slayer  is 
no  provocation.     Thus,  if  A.  provokes 
B.  to  attack  him,  and  then  on  being 
attacked    kills    B.,   A.    is    guilty   of 
murder. 
5.  When  committed  in  doing  a  lawful  act  with 
gross  negligence.     Thus  (a)  if  A.,  a  surgeon, 
negligently  performs  an  operation  so  that  the 
patient  dies,  A.  may  be  guilty  of  manslaughter 
if  he  has  acted  with  gross  negligence  or  reck- 
lessness, but  not  if  he  has-  been  guilty  merely 
of  slight  negligence  or  error  of  judgment. 
The  same  rule  applies  if  A.,  though  not  a 
regular  surgeon,  was  possessed  of  a  competent 
degree  of  skill  and  knowledge ;  but  if  he  is  a 
mere  ignorant  quack  who  takes  upon  himself 
to  administer  a  violent  remedy,  then  he  is 
guilty  of  manslaughter,     (b)  A.,  by  negligent 
driving,  causes  the  death  of  a  foot  passenger ; 
A.  is  guUty  of  manslaughter.     {E.  v.  Grout.) 


OFFENCES  AGAINST  THE  PERSON.  83 

And  it  must  be  particularly  noticed  that  con- 
tributory negligence  of  tbe  deceased  is  no 
defence  to  an  indictment  for  manslaughter. 
(M.  V.  Swindall.) 

The  person  killed  must  be,  according  to  the  de- 
finition of  Coke,  "a  reasonable  creature  in  being." 
Practically  no  difficulty  can  arise  except  in  the  case 
of  infants.  For  the  purpose  of  the  definition  a  child 
becomes  a  human  being  when  actually  bom  into  the 
world  in  a  living  state,  so  as  to  have  an  independent 
existence.  The  killing  of  such  a  child  is  homicide, 
whether  caused  by  injuries  inflicted  before,  dui'ing, 
or  after  birth.  A  child  while  unborn  is  not  a 
himian  being,  even  though  actually  alive,  and  the 
killing  of  such  a  child,  so  that  it  is  not  bom  alive, 
is  not  murder. 

Indictment  for  Murder. —  Commencement  as  ante, 
p.  26 — ^that  J.  S.,  on  the  1st  day  of  June,  in  the 
year  of  our  Lord  1905,  feloniously,  wiKully,  and 
of  his  malice  aforethought,  did  kill  and  murder  one 
J.  W.,  against  the  peace,  &c. 

The  indictment  for  manslaughter  is  the  same, 
omitting  the  words  "wilfully,  and  of  his  malice 
aforethought,"  and  substituting  the  word  "  slay " 
for  murder. 

The  evidence  in  each  case  is  the  same  except  on 
the  question  of  malice  :  on  an  indictment  for  murder 
the  prisoner  may  be  foimd  guilty  of  manslaughter. 
6(2) 
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The  only  point  that  remains  to  be  dealt  with  is  the 
killing. 

The  Killing. — Any  act  or  omission — other  than 
perjury,  by  which  a  man's  death  is  caused  {R.  v. 
Macdaniet) — is  sulB&cient  to  support  an  indictment 
for  murder  or  manslaughter,  unless  justifiable  or 
excusable.  Thus,  if  A.  is  threatened  with  violence 
by  B.,  and  being  apprehensive  of  injury  leaps 
from  a  train  and  so  causes  his  own  death,  B.  is 
answerable  as  much  as  if  he  had  thrown  A.  from 
the  train. 

The  act  or  omission  must  be  proved  to  have  caused 
or  accelerated  the  death;  if  death  does  not  occur 
within  a  year  and  a  day  the  contrary  is  presumed, 
and  neither  murder  nor  manslaughter  is  committed. 
It  is,  however,  no  defence  that  the  deceased  might 
have  recovered  but  for  some  act  of  his  own,  e.g., 
his  refusal  to  submit  to  proper  medical  treatment 
{R.  V.  Holland) ;  nor  that  he  was  already  so  ill  that 
he  could  not  have  lived  much  longer ;  nor  that  the 
immediate  cause  of  death  was  an  operation  properly 
performed  and  rendered  necessary  by  the  wound 
originally  inflicted.  {R.  v.  Pym.)  It  would,  on  the 
other  hand,  be  a  defence  to  show  that  death  would 
not  have  happened  but  for  an  operation  which  was 
unnecessary  and  improper. 

Attempt  to  commit  murder  is  a  felony  punishable 
in  all   cases   by  penal  servitude  for   life  under  the 
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Offences  against  the  Person  Act,  1861,  ss.  11 — 15, 

these  sections  respectively  dealing  with : — 

Administering  or  causing  to  be  administered 
poison  or  other  destructive  thing,  or  by  any  means 
wounding  or  causing  grievous  bodily  harm  with 
intent  to  murder  (s.  11). 

Attempting  to  administer  or  cause  to  be  ad- 
ministered poison,  &c.,  attempting  to  drown,  suffo- 
cate, or  strangle,  shooting  at  or  attempting  by  any 
means  to  discharge  any  kind  of  loaded  weapons  at 
any  person  with  intent  to  murder  (s.  14) . 

Destroying  buildings  by  explosives  with  intent  to 
murder  (s.  12). 

Setting  fire  to  ships  or  any  part  of  the  tackle  or 
any  goods  therein,  or  casting  away  or  destroying 
any  ship  with  intent  to  murder  (s.  13). 

Attempting  to  commit  murder  by  any  other 
means  (s.  15). 

Attempt  to  Procure  Abortion. — Three  offences  are 
dealt  with  by  the  Offences  against  the  Person  Act, 
1861. 

By  8.  58  it  is  a  felony  {p.  s.  life) — 

1.  For  any  pregnant  woman  to  unlawfully  admin- 

ister to  herself  any  poison  or  other  noxious 
thing,  or  to  use  any  instrument  or  means  to 
procure  her  own  miscarriage. 

2.  For  any  person  to  administer  to,  or  to  cause  to 

be  taken  by,  any  woman,  whether  pregnant  or 
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not,  any  poison,  &c.,  or  unlawfully  to  use  any 
instrument  or  means  with  intent  to  procure 
miscarriage.  Whether  the  drug  administered 
is  a  "  noxious  thing "  is  a  question  for  the 
jury,  considering  in  each  case  the  quantity 
and  the  circumstances  in  which  it  was  admin- 
istered. {H.  V.  Cramp.)  Whether,  however, 
the  drug  would  in  fact  effect  miscarriage  is 
immaterial,  provided  that  (a)  it  is  a  "  poison 
or  other  noxious  thing  "  ;  (b)  the  intent  to 
produce  miscarriage  existed. 
3.  By  s.  59  it  is  a  misdemeanour  [p.  s.  5  yrs.)  for 
any  person  to  procui'e  or  supply  poison,  &c., 
or  any  instrument  or  thing,  knowing  that  it  is 
intended  to  be  unlawfully  used  with  intent  to 
procure  the  miscarriage  of  any  woman  whether 
pregnant  or  not. 


Bape  is  the  offence  of  having  carnal  knowledge  of 
a  woman  against  her  will  or  without  her  consent, 
either  (a)  by  force  or  fear  of  bodily  harm ;  (b)  by 
fraud,  as  by  personating  her  husband  (Criminal  Law 
Amendment  Act,  1885,  s.  4),  or  under  pretence  of  a 
medical  operation  [R.  v.  Flattery)  ;  (o)  when  the 
woman  is  asleep,  unconscious,  drunk,  or  of  such 
extreme  imbecility  as  to  be  unable  to  understand  tho 
nature  of  or  consent  to  the  act. 
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Eape  is  a  felony  {p.  s.  life) ;  it  cannot  be  committed  / 
by  a  husband  upon  his  wife.     Penetration  must  be 
proved,  but,  in  default  of  this,  the  prisoner  may  be 
convicted  of  the  attempt. 

Offences  agfainst  Women  and  Children. — By  s.  4  of 
the  Criminal  Law  Amendment  Act,  1885,  it  is  also  a. 
felony  {p.  s.  life)  to  have  unlawful  carnal  knowledge 
of  a  girl  under  thirteen.  The  attempt  is  a  misde* 
meanour  {imp.  2  yrs.  h.  I.). 

The  following  offences  are  misdemeanours  {imp. 
2  yrs.  h.  I.) : — 

1.  To  have  or  attempt  to  have  unlawful  camai 

knowledge  of  a  girl  between  thirteen  and 
sixteen.  Beasonable  belief  that  the  girl  was 
over  sixteen  is  a  defence  (s.  5  (1) ). 

2.  To  have  carnal  knowledge  of    any  imbecile 

under  circumstances  not  amounting  to  rape, 
but  proving  the  offender's  knowledge  of  the 
idiocy  (s.  5  (2) ). 

3.  To  procure  by  threats,  drugs,  or — except  in  the 

case  of  a  woman  of  known  immoral  character — 
by  false  pretences  any  woman  or  girl  to  have 
any  unlawful  connexion  (s.  3). 

4.  To  commit  an  indecent  assault  upon  any  female. 

(Offences  against  the  Person  Act,  1861,  s.  52.) 
In  the  case  of  a  child  under  thirteen  conaent 
is  no  defence. 
Any  person  indicted  for  rape  or  carnal  knowledge 
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of  a  girl  under  thirteen  may,  by  s.  9  of  the  Criminal 
Law  Amendment  Act,  1885,  be  convicted  of  either  of 
the  above  four  misdemeanours. 

Procuration,  &c. — By  s.  2  it  is  a  misdemeanour 
{imp.  2  j/rs.  h.  I.) — 

(a)  To  procure  or  attempt  to  procure  any  woman 
under  twenty-one,  not  of  known  immoral 
character,  to  have  any  unlawful  connexion 
anywhere,  (b)  To  procure  any  woman  to 
become  a  common  prostitute. 

By  s.  6,  any  owner,  occupier  or  manager  of  any 
premises  who  induces  or  suffers  any  girl  under  thir- 
teen to  resort  to  or  be  on  such  premises  for  the  pur- 
poses of  unlawful  connexion  is  guilty  of  felony  [p.  s. 
life),  or,  if  the  girl  is  between  thirteen  and  sixteen, 
of  misdemeanour  {imp.  2  i/rs.  h.  I.). 

Abduction  and  Detention  of  Women  and  Girls. — 

Everyone  is  guilty  of  a  felony  {p.  s.  14  i/rs.)  who 
with  intent  that  such  woman  may  be  married  or 
carnally  known  by  any  person  — 

(a)  From  motives  of  lucre  takes  away  or  detains 

against  her  will  any  woman  who  is  possessed 
of  any  real  or  personal  property  or  any  pre- 
sumptive heiress.  (Offences  against  the  Person 
Act,  1861,  s.  53.) 

(b)  Fraudulently  takes  out  of  the  custody  or 
detains  against  the  wiU  of  her  lawful  guardian 
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any  such  woman  under  twenty-one  years  of 
age.     (Ibid.) 
(c)  By  force  takes  away  or  detains  against  her 
will  any  woman  of  any  age  (s.  54). 

The  following  offences  are  misdemeanours  {imp. 
2  yrs.  h.  I.) : — 

A.  To  detain  any  woman  or  girl  against  her  will 
in  any  premises  with  intent  that  she  may  be  unlaw- 
fully carnally  known  by  any  man,  or  in  any  brothel. 
(Criminal  Law  Amendment  Act,  1885,  s.  8.) 

B.  To  take  or  cause  to  be  taken  out  of  the  posses- 
sion or  against  the  will  of  her  father,  mother  or  other 
person  having  the  lawful  care  of  her — 

1.  Any  unmarried  girl  under  eighteen  with  intent 

that  she  may  be  unlawfully  carnally  known 
by  any  man.  (Criminal  Law  Amendment  Act, 
1885,  8.  7.)  Reasonable  belief  that  the  girl 
was  over  eighteen  is  a  defence.     {Ibid.) 

2.  Any  unmarried  girl  under  sixteen  for  any  pur- 

pose. (Offences  against  the  Person  Act,  1861, 
8.  55.)  Purity  of  motive  is  no  defence.  {H. 
V.  Booth.)  This  offence  may  be  committed 
either  by  a  male  or  female,  an  intent  to  pro- 
cure unlawful  carnal  knowledge  not  being  an 
essential  ingredient.  The  prosecution  must 
prove — 

(a)  The  Taking  out  of  the  Possession  of  the 
Father,   &c. — Such  taking  need  not  be  by 
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force,  actual  or  constructive,  and  it  is  imma- 
terial that  the  girl  consents  or  that  she 
proposes  the  abduction.  {R.  v.  Robins.) 
There  is  a  taking  if  the  girl  leaves  her  home 
by  a  preconcerted  arrangement  with  the 
prisoner  and  goes  to  him  {R.  v.  Mankletow), 
but  not  if  she  leaves  home  without  any 
persuasion,  and,  being  then  by  her  own  un- 
influenced act  out  of  the  custody  of  her 
guardian,  goes  to  the  prisoner.  {R.  v. 
Olifier.)  There  is  a  taking  out  of  possession 
if  the  prisoner  marries  the  girl,  though  she 
returns  home  immediately,  for  the  effect  of 
the  marriage  is  to  give  the  prisoner  power  to 
take  her  away  at  his  will.     {R.  v.  Baillie.) 

It  is  a  good  defence  that  the  prisoner  did 
not  know,  and  had  no  reasonable  grounds  for 
knowing,  that  the  girl  was  under  the  control 
or  custody  of  any  person.     {R.  v.  Hihhert.) 

(b)  That  the  Taking  was  against  the  Will 
of  the' Father,  &c. — That  the  father,  &c.,  con- 
sented to  the  taking  is  no  defence  if  such 
consent  was  obtained  by  false  and  fraudulent 
representation.     {R.  v.  Hopkins.) 

(c)  The  Age  of  the  Girl. — It  is  no  defence 
that  the  prisoner  honestly  and  upon  reason- 

•  able  grounds  believed  that  the  girl  was  over 
sixteen.     {R.  v.  Prince,  ante,  p.  10.) 
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An  assault  is  any  attempt  or  oflfer  unlawfully  to 
apply  force  to  the  person  of  another;  it  becomes  a 
battery  as  soon  as  the  least  actual  force  is  used. 
Every  battery  includes  an  assault  ;  th,us,  if  A. 
throws  a  stone  at  B.  and  hits  him  it  is  a  battery; 
if  he  misses  him  it  is  an  assault. 

Indictment  for  Assault  and  Battery  (Common 
Law). — Commencement  m  ante,  p.  26 — that  J.  S., 
on  [date'],  in  and  upon  one  J.  N.  unlawfully  did 
make  an  assault,  and  him,  the  said  J.  N.,  did  then 
beat,  wound,  and  ill-treat  and  other  wrongs  to  the 
said  J.  N.  then  did  to  the  great  damage  of  the  said 
J.  N. ;  against  the  peace,  &c. 

This  offence  is  a  misdemeanour  {imp.  1  yr.  h.  I.  or 
fine),  but  in  most  cases  it  can  be  dealt  with  in 
Bimimary  proceedings  {post,  p.  243) ;  the  person 
assaulted  may  also  take  civil  proceedings.  The 
prosecution  must  prove  : 

1.  The  Assault. — Examples  are  :  presenting  a 
loaded  pistol  at  a  man  within  range ;  striking  at  a 
man  with  a  stick;  drawing  a  sword,  or  doing  any 
act  indicating  an  intention  to  use  violence.  But 
there  must  be  a  present  ability  to  use  the  violence 
threatened  ;  to  point  a  pistol  at  a  man  out  of  range 
■would  not  be  an  assault.  There  need  be  no  actual 
violence  or  even  touching  of  the  person  assaulted ; 
any  unlawful  imprisonment  is  an  assault.  But 
mere  words  can  never  amount  to  an  assault. 
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2.  The  Battery. — This  includes  every  touching,  or 
laying  hold  of  the  person  or  clothes  of  another  in 
a  rude,  angry,  or  hostile  manner,  but  not  such  acts 
as  are  reasonably  necessary  for  the  common  inter- 
course of  life,  and  done  with  no  more  force  than  the 
occasion  may  require. 

The  above  indictment,  it  will  be  noted,  charges 
both  an  assault  and  a  battery ;  if  either  is  proved 
the  defendant  must  be  convicted. 

Defence. — Under  the  general  issue  evidence  may 
here,  as  in  all  cases,  be  given  of  matter  of  justifica- 
tion or  excuse.     Thus  it  may  be  proved — 

1.  That  the  act  was  involuntary,  and  therefore 
excusable,  as,  for  instance,  if  a  horse  run 
away  with  his  rider  and  knock  down  a  man. 
{Stanley  v.  Poicell.) 
.  2.  That  the  person  complaining  consented  to  the 
acts.  But  consent  is  a  defence  only  where  it 
negatives  the  existence  of  a  mens  rea,  as,  for 
instance,  where  the  act  is  a  lawful  surgical 
operation,  and  not  where  the  act  is  itself 
illegal,  as  in  the  case  of  a  prize  fight.  {R.  v. 
Coney.)  A  distinction  must  also  be  drawn 
between  consent  and  submission ;  mere  sub- 
mission is  not  consent,  for  there  may  be 
submission  without  consent,  and  while  the 
feelings  are  repugnant  to  the  act  done. 
{R.  V.   Worlaston.)     The  taking  of  indecent 
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liberties  may  be  an  assault,  though  no  re- 
sistance is  made  {M.  v.  Nichol)^  or  even  if 
there  is  positive  consent,  which  is  obtained 
by  fraudulent  representations,  e.g.^  pretence 
of  medical  treatment.     {R.  v.  RosinsM.) 

3.  That  there  was  justification. — This  may  be : 

(a)  Where  the  alleged  battery  was  an  act 
of  lawful  correction,  (b)  Where  it  amounted 
to  a  lawful  arrest  {post,  p.  167).  (c)  Where 
it  was  committed  in  seK-defence  or  in  de- 
fence of  a  husband,  wife,  parent,  child, 
master,  or  servant,  or  in  defence  of  property. 
But  the  battery  must  be  no  more  than  is 
necessary;  if  it  is  excessive  or  committed 
from  revenge,  after  the  danger  is  passed, 
there  is  no  justification. 

If  the  complaint  has  been  already  disposed  of  by 
a  Court  of  Summary  Jurisdiction  {post,  p.  243),  the 
special  plea  of  Auterfois  Acquit  or  Auterfois  Convict 
may  be  set  up  in  defence. 

The  chief  statutory  assaults  are  : 

1.  Aggravated  assaults,  i.e.,  assaults  on  any  female 

or  boys  under  fourteen.  Misdemeanour  {imp. 
1  yr.  h.  I.  or  fine).  (Offences  against  the 
Person  Act,  1861,  s.  43.) 

2.  Indecent  assault  {ante,  p.  87).     After  "unlaw- 

fully," add  to  the  above  indictment  "and 
indecently." 
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3.  Assault  (a)    with  intent  to  commit  a  felony; 

(b)  on  a  police  officer  in  the  execution  of  his 
duty ;  (c)  on  any  person  with  intent  to  oppose 
or  resist  arrest.  Misdemeanour  {imp.  2  yrs. 
h.  I.),  s.  38.  Add  to  the  indictment  words 
alleging  the  special  facts  or  intent. 

4.  Assault  occasioning  actual  bodily  harm.     After 

"ill-treat,"  add  "thereby  then  occasioning 
to  the  said  J.  N.  actual  bodily  harm."  Mis- 
demeanour {p.  s.  5  1/rs.),  s.  47.  On  this 
indictment  the  defendant  may  be  convicted 
of  a  common  assault.  Bodily  harm  includes 
any  hurt  or  injury  calculated  to  interfere 
with  health  or  comfort ;  it  need  not  be  of  a 
permanent  character,  nor  amount  to  grievous 
bodily  harm. 

5.  Unlawfully  and  maliciously  wounding  or    in- 

flicting grievous  bodily  harm.  Misdemeanour 
{p.  s.  5  yrs.),  s.  20. 

Indictment. — Commencement  as  ante, p.  26 — 
one  J.  N.  unlawfully  and  maliciously  did 
wound;  against  the  form,  &c.  On  this  in- 
dictment the  defendant  may  be  convicted  of 
common  assault. 

6.  Unlawfully    and     maliciously    wounding    or 

causing  grievous  bodily  harm,  or  shooting  or 
attempting  to  shoot  at  any  person  with  intent 
to  maim,  disfigure,  disable,  or  do  other  grievous 
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bodily  harm,  or  to  resist  the  arrest  of  any 
person.  Felony  [p.  s.  life),  s.  18.  On  this 
indictment  the  jury  may  convict  of  unlawful 
wounding. 

Indictment. — Commencement  as  ante,  p.  26 — 
one  J.  N.  feloniously,  unlawfully  and  mali- 
ciously did  wound  with  intent  in  so  doing 
him,  the  said  J.  N.,  thereby  then  to  maim ; 
against  the  form,  &c.  {2nd  count.)  And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  J.  S.  afterwards, 
to  wit,  on  the  day  and  year  aforesaid  {8fc.^  «&• 
in  the  1st  count),  with  intent  in  so  doing  him, 
the  said  J.  N.,  thereby  then  to  disfigure; 
against  the  form,  &c.  Other  counts  may  be 
added  charging  an  intent  to  disable,  8fc. 

To  constitute  a  "  wound  "  the  continuity  of 
the  skin  must  be  broken,  but  the  natiu-e  of 
the  instrument  causing  the  wound  is  imma- 
terial. To  "  maim  "  is  to  injure  any  part  of 
a  man's  body  so  as  to  render  him  less  capable 
of  fighting.  "  Disable  "  means  permanent 
disablement.  "  Grievous  bodily  harm  "  need 
not  be  permanent,  but  must  be  such  as  to 
seriously  interfere  with  health  or  comfort. 
Assault  with  intent  to  rob.  Felony  (p.  s.  5  yrs.) 
(Larceny  Act,  1861,  s,  42). 

Indictment. — Commencement  m  ante,  p.  26 — 
in  and  upon  one  J.  N.  feloniously  did  make 
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an  assault  with  intent  the  money,  goods  and 
chattels  of  the  said  J.  N.  from  the  person  and 
against  the  will  of  him,  the  said  J.  N.,  then 
feloniously  and  violently  to  steal,  take  and 
carry  away;  against  the  form,  &c.  On  this 
indictment  the  prisoner  cannot  he  convicted 
of  a  common  assault. 

If  the  assault  is  by  a  person  armed  with 
any  oflfensive  instrument,  or  by  two  or  more 
persons,  the  maximum  punishment  is  penal 
servitude  for  life.  Whipping  may  also  be 
inflicted  in  this  case. 
8.  Assault  with  intent  to  murder  [ante^  p.  85). 


Other  sections  of  the  Offences  against  the  Person 
.  Act,  1861,  deal  with  the  following  offences  : — 

Attempting  to  choke,  suffocate,  strangle  or  render 
unconscious  any  person  (s.  21),  or  to  administer,  or 
attempt  to  administer,  any  drug  to  any  person  (s.  22) 
with  intent  to  commit  or  assist  in  the  commission  of 
a  felony.     Felony  {p.  s.  life). 

Injuring,  or  attempting  to  injure,  persons  by 
explosives  {ante,  p.  66). 

Unlawfully  and  maliciously  placing  anything 
across  any  railway,  or  displacing  any  rail  or  sleeper, 
or  interfering  with  points  or  signals,  or  doing  any- 
thing with  intent  to  endanger  the  life  of  any  person 
upon  such  railway.    Felony  {p.  s.  life),  s.  32. 
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Unlawfully  and  maliciously  throwing  anything 
against  or  upon  any  engine,  carriage,  &c.  with 
intent  to  injure  or  endanger  the  safety  of  any  person 
in  such  carriage,  &c.     Felony  {p.  s.  life),  s.  33. 

Endangering  the  safety  of  railway  passengers  by 
any  unlawful  act  or  any  wilful  omission  or  neglect. 
Misdemeanour  {imp.  2  yrs.  h.  /.),  s,  34. 

Furious  driving,  or  any  wilful  misconduct  or  neglect 
by  a  person  in  charge  of  a  vehicle  which  causes  any 
bodily  harm.     Misdemeanour  {imp.  2  yrs.  h.  /.),  s.  35. 


False  imprisonment  is  a  common  law  misdemeanour 
punishable  by  fine  and  imprisonment. 

Indictment  for  Assault  and  False  Imprisonment. — 
Commencement  as  ante,  p.  91,  after  ill-treat,  add — 
and  him  the  said  J.  N.  unlawfully  and  injuriously, 
and  against  the  will  of  the  said  J.  N.,  and  also 
against  the  laws  of  the  realm,  and  without  any  legal 
warrant,  authority,  or  reasonable  or  justifiable  cause 
whatsoever,  did  imprison  [and  detain  so  imprisoned 
for  a  long  time,  to  wit,  &c.]  and  other  wrongs  to  the 
said  J.  N.,  then  did  to  the  great  damage  of  the  said 
J.  N.,  and  against  the  peace,  &c. 

The  prosecutor  need  only  prove  the  imprisonment ; 
the  defendant  must  then  justify  by  showing  that  the 
arrest  was  lawful  {post,  p.  167).     Every  restraint  of 

w.  7 
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liberty  is  an  imprisonment,  and  a  restraint  by  autho- 
rity submitted  to  may  be  an  imprisonment,  though 
the  person  is  not  touched.  But  the  restraint  must 
be  total ;  merely  to  prevent  a  person  from  going 
along  a  particular  way  is  not  an  imprisonment. 
{Bird  V.  Jones.)  If  A.  orders  a  policeman  to  arrest 
B.  it  is  an  imprisonment  by  A.  as  well  as  by  the 
policeman  {Stonehoiise  v.  Elliott),  but  not  if  A.  merely 
states  the  facts  to  a  policeman,  who  effects  the  arrest 
on  his  own  responsibility.  {Grinham  v.  Willey.) 
False  imprisonment  may  also  be  the  subject  of  civil 
proceedings  by  the  aggrieved  party. 


Offences  in  Respect  of  Children — Cruelty. — For  a 
person  over  sixteen  years  of  age,  who  has  the  charge 
of  a  child  under  sixteen,  wilfully  to  assault,  ill-treat, 
neglect,  expose,  or  abandon,  or  cause  to  be  assaulted, 
&c.,  such  child  in  a  manner  likely  to  cause  un- 
necessary suffering  or  injury  to  health  is  a  mis- 
demeanour (1 00/.  fine  and  imp.  h.  I.  2  yrs.,  or  if  the 
offender  is  interested  in  money  payable  on  the  death  of 
the  child,  200/.  fine  and  p.  s.  5  yrs.  Also  punishable 
on  summary  conviction).  (Prevention  of  Cruelty  to 
Children  Act,  1894,  s.  1.) 

Illegal  Employment. — By  ss.  2  and  3  of  the  same 
Act,   and   s.   3   of   the   Children's   Dangerous   Per- 
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formanctes  Act,  1879  (as  amended  by  8.  1  of  the 
Dangerons  Performances  Act,  1897),  the  illegal  em- 
ployment of  children  for  begging  or  performing  for 
profit  in  a  street  or  public  house,  or  in  dangerous 
performances,  is  pimishable  on  summary  conviction. 
By  the  Act  of  1879,  where  an  accident,  causing 
actual  bodUy  harm,  occurs  to  any  child  in  a  dan- 
gerous performance,  the  employer  may  be  indicted 
for  assault,  and,  in  addition  to  any  other  punish- 
ment, may  be  compelled  to  pay  20/.  compensation 
for  the  benefit  of  the  child. 

Abandonment. — To  unlawfully  abandon  or  expose 
any  child  under  two  years  of  age  in  a  manner  which 
endangers  its  life  or  is  likely  to  permanently  injure 
its  health  is  a  misdemeanour  {p.  s.  5  yrs.).  (OflEences 
against  the  Person  Act,  1861,  s.  27.) 

Abduction. — Unlawfully  by  force  or  fraud  to 
abduct  or  detain  any  child  under  fourteen  years  of 
age  with  intent  to  deprive  any  parent,  guardian, 
&c.,  of  the  possession  of  the  child,  or  to  steal  any 
article  upon  the  child  is  a  felony  {p.  s.  7  yr«.),  s.  56. 
This  section  does  not,  however,  apply  to  a  person 
claiming  any  right  to  the  possession  of  such  child. 

Apprentices  or  Servants. — Any  person  who  being 
legally  liable  as  master  to  provide  necessary  food, 
clothing,  or  lodging  for  any  apprentice  or  servant 
7(2) 
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wilfully  and  witliout  lawful  excuse  refuses  or 
neglects  to  do  so,  or  unlawfully  and  maHeiously 
does  or  causes  any  todily  harm  to  such  apprentice 
or  servant  so  that  his  life  is  endangered  or  his  health 
likely  to  he  permanently  injured  is  guilty  of  a 
misdemeanour  {p.  s.  5  yrs.),  s  26. 


(     101     ) 


CHAPTER  IV. 

OFFENCES  AGAINST  THE   CROWN  AND 
GOVERNMENT. 

Treason. — The  law  of  treason  rests  almost  entirely 
upon  statute,  the  first  and  most  important  being  the 
Statute  of  Treasons,  1351  (25  Edw.  III.  st.  5,  c.  2). 
By  this  statute  it  was  made  treason  (a)  to  compass 
or  imagine  the  death  of  the  King  or  Queen,  or  their 
eldest  son  and  heir ;  (b)  to  violate  the  King's  wife 
or  his  eldest  daughter,  unmarried ;  (o)  to  levy  war 
against  the  King  in  his  realm  or  to  aid  the  King's 
enemies  in  the  realm;  (d)  to  slay  the  chancellor, 
treasurer,  or  the  King's  judges  while  doing  their 
offices. 

By  the  Treason  Act,  1796,  the  following  offences 
were  made  treason  : — Compassing,  imagining,  in- 
venting, devising,  or  intending  death  or  destruction, 
or  any  harm  tending  to  death  or  destruction,  maim 
or  wounding,  imprisonment  or  restraint  of  the  person 
of  the  King.  This  act  also  created  certain  other 
treasons  which  were  converted  into  felonies  by  the 
Treason  Felony  Act,  1848.  By  two  statutes  of  1702 
and  1707,  it  was  made  treason  to  endeavour  by 
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overt  acts  to  alter  the  succession  to  the  Crown  as 
limited  by  the  Act  of  Succession,  or  to  maintain  by 
writing  or  printing  that  any  person  has  any  right 
to  the  Crown  otherwise  than  by  the  Act  of  Settle- 
ment. 

The  only  species  of  treason  that  call  for  any 
attention  are  the  following  : — 

A.  Treason  by  Compassing,  Imagining,  or  Devising 
the  King's  Death. 

Everyone  commits  treason  who  forms  an  intention 
to  kill  the  King  or  do  him  any  bodily  harm  tending 
to  his  death,  wounding,  imprisonment,  or  restraint. 
In  this  case  the  offence  is  constituted  by  the  "  com- 
passing," &c.,  which  may  be  with  various  intents,  it 
may  be,  e.g.^  (a)  an  intent  to  kill  the  King ;  (b)  an 
intent  to  depose  him  or  to  usurp  the  powers  of 
government  ;  (c)  an  intent  to  levy  war  directly 
against  him ;  (d)  an  intent  by  insurrection  to 
compel  him  to  change  his  measures  or  to  intimidate 
either  or  both  Houses  of  Parliament ;  (e)  an  intent 
to  incite  foreigners  to  invade  the  realm. 

The  "Compassing"  or  "Devising"  must  be  mani- 
fested by  some  overt  act  laid  in  the  Indictment. — 
Everything  wilfully  or  deliberately  done,  whereby 
the  King's  life  may  be  endangered,  is  an  overt  act 
of  compassing  his  death.  Thus,  the  publishing  of 
writings  inciting  persons  to  kill  the  King  {R.  v. 
Twyn)y  or  meetings  of  conspirators  to  carry  out  any 
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of  the  above  purposes — (a),  (b),  (c),  (d),  (e) — axe 
sufficient  overt  acts. 

By  the  Treason  Act,  1695,  s.  8,  no  overt  act 
amounting  to  a  distinct  independent  charge  may  be 
proved  unless  laid  in  the  indictment ;  one  overt  act 
not  laid  may,  however,  be  admitted  to  prove  another 
overt  act  which  is  laid.     [B.  v.  Beacon.) 

B.  Treason  by  Levying  War. — Here  the  ofifence  is 
the  act  of  levying  war ;  a  mere  conspiracy  with 
intent  to  levy,  though  sufficient  to  found  a  count  for 
"compassing,"  will  not  maintain  this  count.  Two 
things  must  be  proved :  (a)  an  actual  levying  of  war 
direct  or  constructive ;  (b)  that  the  defendant  was 
engaged  in  it,  or  was  aiding  and  abetting.  To 
constitute  a  levying  of  war  there  must  be  (1)  an 
insurrection  (2)  accompanied  by  force  (3)  for  a 
purpose  of  a  general  nature.  (JS.  v.  Frost.)  But 
there  need  be  no  actual  fighting,  and  the  number  of 
persons  engaged  is  immaterial.  There  is  a  direct 
levying  when  war  is  carried  on  against  the  military 
forces  of  the  Crown  in  the  course  of  an  open  re- 
bellion for  the  purpose  of  deposing  or  imprisoning 
the  King,  or  where  any  of  the  Royal  fortresses  or 
ships  of  war  are  held  against  the  forces  of  the  Crown 
or  delivered  to  an  enemy. 

There  is  constructive  levying,  where  war  is  levied, 
for  the  purpose  of  effecting  innovations  of  a  public 
or  general  character   by  an  armed  force,   as,  for 
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instance,  to  obtain  the  repeal  of  a  statute  or  redress 
of  a  public  grievance.  Thus,  there  is  a  constructive 
levying  of  war  in  case  of  an  insurrection  to  throw 
down  all  in  closures  or  all  dissentingch  apels  {R.  v. 
Dammarce),  but  not  if  the  purpose  is  to  throw  down 
some  particular  inclosures  or  chapel. 

C.  Treason  by  Adhering  to  the  King's  Enemies. — 
Here  an  actual  adherence  must  be  proved,  a  mere 
conspiracy  to  adhere  will  not  support  this  count, 
though  it  might  be  laid  as  an  overt  act  of  "  com- 
passing." Every  assistance  given  by  the  King's 
subjects  to  his  enemies,  unless  under  apprehension  of 
immediate  death,  in  case  of  refusal,  is  treason  in  this 
sense,  as,  for  instance,  to  raise  forces  for  the  King's 
enemies,  to  send  them  arms  or  money,  or  to  join 
them  in  acts  of  hostility  against  this  country.  The 
assistance  must  be  given  to  enemies,  assistance  given 
to  British  subjects  in  rebellion  is  not  under  this 
head,  though  it  might  be  an  overt  act  of  "  com- 
passing." 

Procedure. — The  following  special  rules  must  be 
noted : — By  ss.  2  and  4  of  the  Treason  Act,  1695, 
treason  must  be  proved  by  two  witnesses,  either  both 
to  the  same  overt  act  or  each  to  a  difPerent  act  of  the 
same  kind  of  treason.  By  ss.  5  and  6  no  prosecution 
for  treason  committed  within  the  realm  can  be  com- 
menced after  three  years,  except  for  designed  assassi- 
nation of  the  King. 
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By  the  Treason  Act,  1708,  s.  14,  a  person  indicted 
for  treason  is  entitled  to  have,  ten  days  before  trial, 
a  copy  of  the  indictment  and  a  list  of  the  witnesses 
and  petty  jurors.  This  does  not  apply,  however,  to 
treason  by  compassing  or  intending  the  King's  death 
where  the  overt  act  is  the  assassination  of  the  King 
or  any  direct  attempt  on  his  life  or  person. 

Punishment. — The  punishment  is  hanging,  for 
which  beheading  may  be  substituted  by  the  King 
by  warrant,  countersigned  by  a  Secretary  of  State. 
As  has  been  noted  there  are  no  accessories  in 
treason. 

Treason  Felony. — Certain  offences  which  were 
declared  treason  by  the  Treason  Act,  1796,  were,  by 
8.  3  of  the  Treason  Felony  Act,  1848,  made  felonies 
(p.  s,  life).     These  offences  are: — 

(a)  Compassing,  intending,  &c.  to  depose  the  King, 
(b)  To  levy  war  against  the  King  in  the  United 
Kingdom  in  order  by  force  to  compel  him  to  change 
his  measures,  or  to  intimidate  or  overawe  either 
House  of  Parliament,  (c)  To  incite  any  foreigner 
to  invade  any  of  the  King's  dominions. 

The  compassing  must  be  proved  by  some  overt  act 
or  published  writing.  Supplying  arms  to  be  used  in 
aid  of  a  treasonable  confederacy  whose  object  is  the 
overthrow  of  the  King's  Government  in  any  part  of 
the  United  Kingdom  is  an  overt  £ict,  even  though 
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the  motive  of  the  sale  is  pecuniary  profit.  {E.  v. 
Davitt.) 

By  s.  7,  if  on  trial  the  facts  show  treason  the 
prisoner  is  not  on  that  account  to  be  acquitted,  but 
no  person  tried  for  the  felony  can  be  afterwards 
prosecuted  for  treason  on  the  same  facts. 

Attempts  to  alarm  or  injure  the  King  by  pointing 
any  firearm  or  discharging  any  explosive,  striking 
him  or  throwing  anything  at  him,  are  misdemeanours 
(p.  s.  7  yrs.)  by  s.  2  of  the  Treason  Act,  1842. 


Sedition  by  words,  writings  or  acts  is  a  common 
law  misdemeanour  punishable  by  fine  and  imprison- 
ment. It  includes  all  practices  which  fall  short  of 
treason,  but  tend  or  have  for  their  object  to  bring 
into  hatred  or  contempt  or  arouse  disaffection  against 
the  King,  the  government,  laws  or  constitution,  or  to 
excite  ill-will  between  different  classes  of  the  King's 
subjects,  or  to  incite  them  to  unlawful  associations 
and  assemblies  or  breaches  of  the  peace,  or  to  create 
discontent  or  cause  pubKc  disturbances. 

Unlawful  Oaths. — By  the  Unlawful  Oaths  Act,  1797, 
it  is  a  felony  {p.  s.  7  yrs.)  for  any  person  (a)  to 
administer  to  any  other  person,  or  to  aid  in  or  be 
present  and  consenting  at  the  administration  of,  or 
(b)  to  take,  unless  by  compulsion,  any  oath  or 
engagement  (i)  to  engage  in  any  mutinous  or  sedi- 
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tious  purpose  ;  (ii)  to  disturb  the  peace  ;  (iii)  to  be  of 
any  association  formed  for  such  purpose ;  (iv)  to 
obey  the  order  of  any  committee  or  body  of  men  not 
lawfully  constituted  or  any  commander  not  having 
authority  at  law  for  that  purpose;  (v)  not  to  give 
evidence  against  any  associate ;  (vi)  not  to  discover 
any  such  unlawful  confederacy  or  illegal  act,  oath  or 
engagement.  If  such  an  illegal  oath  is  intended  to 
bind  any  person  to  commit  treason,  murder  or  any 
felony  punishable  with  death,  the  punishment  may 
extend  to  penal  servitude  for  life.  (Unlawful  Oaths 
Act,  1812,  s.  1.) 


Offences  against  the  Foreign  Enlistment  Act,  1870. — 
This  statute  deals  with  a  number  of  acts  which  are 
injurious  to  the  public,  because  of  their  tendency  to 
provoke  misunderstanding  with  foreign  powers.  The 
following,  when  done  without  the  licence  of  His 
Majesty,  are  made  misdemeanours  {fine  and  imp. 
2  yra.  h.  l.)  :— 

1.  For  any  person  within  His  Majesty's  dominions 
to  prepare  or  fit  out,  or  assist  in  fitting  out, 
any  military  or  naval  expedition  against  the 
dominions  of  any  friendly  State,  or  to  be 
employed  in  any  capacity  in  such  an  expedi- 
tion. All  ships  and  arms  so  used  are  forfeited 
to  the  King  (s.  11).     Where  an  expedition  is 


108  ELEMENTS  OF  THE  CKIMINAL  LAW. 

■unlawfully  prepared  within  the  King's  do- 
minions, a  British  subject  who  assists  therein, 
even  without  the  dominions,  is  liable  under 
this  section.     [B.  v.  Jameson.) 

2.  For  any  British  subject  within  or  without  the 

King's  dominions  to  enlist  or  induce  any  other 
person  in  the  service  of  a  foreign  State  at  war 
with  a  friendly  State  (s.  4). 

3.  For  any  British  subject  to  leave  or  induce  any 

other  person  to  leave  the  King's  dominions 
with  intent  to  enlist,  &c.  (s,  5). 

4.  For  any  person  by  misrepresentations  to  induce 

any  other  person  to  quit  the  King's  dominions, 
or  embark  on  any  ship  within  the  King's 
dominions,  with  intent  that  such  person  should 
enlist,  &c.  (s.  6). 

5.  For  the  master  of  any  ship  knowingly  to  take 

on  board  illegally  enlisted  persons,  i.e.,  persons 
embarking  in  violation  of  ss.  4  and  5,  or 
induced  to  embark  under  s.  6  (s.  7). 

6.  For  any  person  within  the  King's  dominions  to 

build,  agree  to  build,  equip  or  despatch  any 
ship  knowing  or  having  reasonable  cause  to 
believe  that  the  same  will  be  employed  in  the 
service  of  any  foreign  State  at  war  with  a 
friendly  State  (s.  8). 
The  onus  of  disproving  knowledge  is  on  the  defen- 
dant (s.  9) ;  but  if  the  contract  for  building  a  ship 
was  made  before  the  beginning  of  the  war,  the 
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builder  is  not  punishable  if  on  proclamation  of 
neutrality  he  gives  notice  of  his  contract  to  a  Secre- 
tary of  State,  and  gives  security  or  takes  other 
measures  to  ensure  that  the  ship  will  not  be  des- 
patched imtil  the  end  of  the  war. 


Coinage  Offences. — The  law  relating  to  this  subject 
has  been  consoKdated  by  the  Coinage  Offences  Act, 
1861,  the  following  being  the  chief  offences  dealt 
with : — 

1.  Making  counterfeit  coin,  i.e.,  coin  which  is  not 
a  genuine  piece  of  money,  but  resembles,  or 
is  apparently  intended  to  resemble,  real  coin. 
This,  if  the  counterfeit  is  of  current  gold, 
silver  or  copper,  or  foreign  gold  or  silver,  is  a 
felony  ( p.  s.  life  for  current  gold  and  silver^ 
otherwise  p.  s.  7  yrs.) ;  if  of  foreign  copper,  a 
misdemeanour  (Is^  offence,  imp.  1  yr. ;  2nd 
offence,  p.  s.  7  yrs.),  ss.  2,  14,  18,  22. 

Indictment  under  s.  2. — Commencement  as  antey 
p.  26 — that  J.  8.,  on  [datel,  ten  pieces  of  coin,  each 
piece  thereof  resembling,  and  apparently  intended  to 
resemble,  a  piece  of  the  King's  current  gold  coin, 
called  a  sovereign,  falsely  and  feloniously  did  make 
and  counterfeit ;  against  the  form,  &o. 

The  counterfeiting  can  usually  be  proved  only  by 
circumstantial  evidence,  such  as  finding  coining  tools 
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or  counterfeit  money  in  the  prisoner's  house.  The 
fact  that  the  coin  is  counterfeit  may  he  proved  hy 
any  credible  witness,  not  necessarily  a  Mint  officer 
(s.  29)  ;  whether  it  does  resemble  or  is  intended 
to  resemble  current  coin  is  a  question  for  the  jury. 
(R.  V.  Byrne.)  It  is  not  necessary  to  prove  that  the 
counterfeit  coin  was  uttered  or  attempted  to  be 
uttered. 

2.  Colouring,  &c.  Current  Coin. — To  silver,  gild, 

colour,  file,  or  in  any  way  alter  any  current 
silver  or  copper  coin  with  intent  to  make  it 
pass  as  current  gold  or  silver  coin  is  a  felony 
{p.  s.  life),  s.  3. 

3.  Impairing,     &c.     Current     Coin. — To    impair, 

diminish  or  lighten  current  gold  and  silver 
coin  with  intent  to  make  it  pass  as  current 
gold  or  silver  coin  is  a  felony  (p.  s.  14  prs.), 
s.  4. 

4.  Defacing  Current  Coin. — To  deface  current  gold, 

silver,  or  copper  coin  by  stamping  any  words 
or  names  thereon,  even  though  the  coin  is 
not  thereby  lightened  is  a  misdemeanour  {imp. 
1  yr.  h.  I.),  8.  16. 

5.  Buying  and  Selling   Counterfeit  Current    Coin 

below  its  Face  Value. — To  buy,  or  sell,  or 
offer  to  buy  or  sell  without  lawful  authority 
or  excuse — the  proof  whereof  lies  on  the  party 
accused — counterfeit  current  gold,  silver,  or 
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copper  coin  at  a  lower  value  tlian  it  imports 
is  a  felony  {gold  or  silver,  p.  s.  life;  copper, 
p.  s.  7  yrs.),  ss.  6  and  14. 

6.  Importing  and    Exporting   Counterfeit  Coin. — 

Importing  counterfeit  current  or  foreign  gold 
or  silver  coin  without  lawful  authority,  &c., 
knowing  it  to  he  false  or  counterfeit  is  a 
felony  [current  coin,  p.  s.  life;  foreign,  p.  s. 
7  yrs.),  ss.  7  and  19.  Exporting  any  counter- 
feit current  coin  is  a  misdemeanour  {imp.  2  yrs. 
h.  I.),  s.  8. 

7.  Uttering  Counterfeit  Coin. — To  tender,  utter  or 

put  off  any  counterfeit  current  coin,  knowing 
it  to  he  counterfeit,  or  with  intent  to  defraud, 
to  tender,  &c.  any  spurious  coin,  medals,  &c., 
as  current  coin  is  a  misdemeanour  {imp.  1  yr. 
h.  I.),  ss.  9,  13,  15.  Uttering  counterfeit 
foreign  gold  or  silver  is  also  a  misdemeanour 
{imp.  6  mo8.  h.  I.),  s.  20. 

Indictment  under  s.  9. — Commencement  as  ante, 
p.  26 — one  piece  of  false  and  counterfeit  coin  re- 
sembling a  piece  of  the  King's  current  coin  called  a 
sovereign,  unlawfully  did  utter,  he  the  said  J.  S.,  at 
the  time  he  so  uttered  the  said  piece  of  false  and 
counterfeit  coin,  well  knowing  the  same  to  be  false 
and  counterfeit ;  against  the  form,  &c. 

Ghiilty  knowledge  may  be  proved  by  evidence  of 
previous  or  subsequent  utterings,  or  by  the  defen- 
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dant's  possession  of  other  counterfeit  money  at  tlie 
time  of  the  uttering  charged. 

To  utter  counterfeit  current  gold  or  silver  coin 
after  a  previous  conviction  for  (a)  uttering,  (b)  having 
in  possession,  or  (c)  any/e/owy  relating  to  the  coin  is 
a  felony  {p.  s.  life),  s.  12. 

8.  Possession  of  Counterfeit  Coin. — To  have  in 
custody  or  possession  three  or  more  pieces  of 
current  coin,  knowing  them  to  be  counterfeit, 
and  with  intent  to  utter  any  of  them,  is  a 
misdemeanour  {gold  or  silver,  p.  s.  5  yrs.  ; 
copper,  imp.  1  yr.  h.  I.),  ss.  11  and  15. 

By  s.  30  of  the  Act  every  offence  of  counter- 
feiting, selling,  uttering,  &c.,  is  to  be  deemed  com- 
plete, although  the  coin  in  question  was  not  in  a  fit 
state  to  be  uttered,  or  the  counterfeiting  was  not 
finished. 


(     113     ) 


CHAPTER  V. 

OFFENCES  AGAINST  RELIGION,  PUBLIC  JUSTICE 
AND  THE  PUBLIC  PEACE. 

Blasphemy  is  a  common  law  misdemeanour  punishable 
by  fine  and  imprisonment.  The  gist  of  the  offence 
is  the  use  of  language  tending  to  vilify  the  Christian 
religion  or  the  Bible.  To  vilify  any  non-Christian 
religion  is  not  blasphemy,  nor  apparently  to  express 
in  decent  and  temperate  language  an  opinion  of  dis- 
belief in  Christianity  ;  to  support  an  indictment  it  is, 
according  to  the  generally  accepted  opinion,  necessary 
to  show  wilful  intent  to  pervert  and  insult  others  by 
licentious  and  contumelious  abuse.  The  mere  denial 
of  the  truth  of  the  Christian  religion  or  the  divine 
authority  of  the  Scriptures  by  anyone  educated  in  or 
having  made  profession  of  the  Christian  religion  is, 
however,  a  misdemeanour  by  the  Blasphemy  Act, 
1697,  To  publish  any  blasphemous  document  con- 
stitutes the  offence  of  blasphemous  libel  {posty 
p.  133). 

Disturbing  Public  Worship. — Wilfully  and  malici- 
ously or  contemptuously  disturbing  public  worship,  or 
molesting  the  person  oflBciating  or  any  of  the  persons 
assembled,  is  punishable  at  quarter  sessions  by  a  fine 

w.  8 
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of  40/,  under  the  Places  of  Religious  "Worship  Act, 
1812. 

Brawling,  i.e.,  riotous  or  indecent  behaviour  in  any 
place  of  public  worship  or  burial  ground,  is  punish- 
able summarily  by  fine  and  imprisonment  under  the 
Ecclesiastical  Courts  Jurisdiction  Act,  1860. 

Sunday  Observance. — By  the  Sunday  Observance 
Act,  1697,  any  tradesman,  artificer,  workman  or 
labourer  who  executes  his  ordinary  calling  on  Sunday 
unless  for  a  work  of  necessity  or  charity  is  liable  on 
summary  conviction  to  a  fine  of  5s.  No  prosecution 
can,  however,  be  commenced  without  the  permission 
of  the  chief  officer  of  police  of  the  district,  or  two 
justices,  or  a  stipendiary  magistrate. 


Oflfences  against  Justice. — Escape  from  lawful  cus- 
tody on  a  criminal  charge,  whether  from  gaol  or  in 
transit,  however  effected,  and  whether  the  person  so 
escaping  is  innocent  or  guilty,  is  a  common  law  mis- 
demeanour. To  aid  any  prisoner  to  escape  from 
prison,  or  to  convey  into  any  prison  for  that  purpose 
any  disguise  or  instrument,  is  a  felony  {imp.  2  pn.  h.  I.) 
by  s.  37  of  the  Prison  Act,  1865. 

To  aid  a  prisoner  in  custody  for  treason  or  felony 
to  escape  from  a  constable  conveying  him  to  prison 
is  also  a  felony  {p.  s.  7  t/rs.).     (Prison  Escape  Act, 
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1742,  s.  3.)  Anyone,  whether  ofiScer  or  private  indi- 
vidual, who  voluntarily  permits  a  prisoner  in  custody 
on  a  criminal  charge  to  escape  is  considered  as  a 
principal  in  treason  and  misdemeanour,  and  as  an 
accessory  after  the  fact  in  felony.  Even  if  the 
prisoner  is  innocent,  such  person  is  guilty  of  a 
common  law  misdemeanour.  Negligently  to  permit 
a  prisoner  to  escape  is  a  common  law  misdemeanour. 

Prison  Breach. — If  an  escape  from  prison  is  accom- 
panied by  an  actual  breaking,  whether  intentional  or 
otherwise  {R.  v.  Maswell),  the  offence  amounts  to 
prison  breach,  and  is  (1)  a  felony  {p.  s.  7  yrs.)  if  the 
prisoner  is  in  custody  for  treason  or  felony ;  (2)  a 
common  law  misdemeanour  in  all  other  cases. 

Eescue  is  the  act  of  forcibly  freeing  a  person  from 
lawful  custody ;  if  the  prisoner  is  in  private  custody 
the  offender  must  know  that  he  is  in  custody  on  a 
criminal  charge.  The  rescuer  is  punishable  as  a 
principal  in  treason  and  misdemeanour  and  as  an 
accessory  after  the  fact  in  felony,  and  is  guilty  of  a 
common  law  misdemeanour  even  if  the  prisoner  is 
innocent.  If  the  rescue  is  of  a  person  committed  for 
or  convicted  of  murder,  the  rescuer  is  punishable  by 
penal  servitude  for  life.  (Fanishment  of  Offences  Act, 
1887.)  It  will  be  noted  that  in  escape  there  is  no 
force,  in  prison  breach  force  by  the  prisoner,  in  rescue 
force  by  his  friends. 


8(2) 
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Perjury  is  a  common  law  misdemeanour  {p.  s.  7  yrs. 
or  imp.  7  yrs.  h.  I.).  (Perjury  Act,  1728,  s.  2.)  Every 
person  commits  perjury  who,  in  a  judicial  proceeding 
before  a  Court  of  competent  jurisdiction,  makes  a 
false  assertion  upon  oath  (or  affirmation,  j9os^,  p.  231) 
as  to  any  material  fact  knowing  his  assertion  to  be 
untrue  or  not  believing  it  to  be  true. 

Judicial  Proceeding. — At  Common  Law  perjury 
must  be  in  a  judicial  proceeding,  but  this  rule  has 
been  in  some  cases  extended  by  statute,  e.g.,  to  oaths, 
affirmations,  &c.  taken  under  the  Commissioners  for 
Oaths  Act,  1889.  Further,  it  is  a  misdemeanour  at 
Common  Law  to  take  a  false  oath  with  a  fraudulent 
intent  in  a  matter  of  public  concern,  although  not  in 
a  judicial  proceeding,  if  the  oath  is  administered  by 
a  person  having  power  to  administer  it.  Whenever, 
therefore,  an  Act  of  Parliament  requires  an  oath  to 
be  taken  it  is  a  misdemeanour  to  make  a  false  oath, 
but  not  perjury  unless  declared  to  be  so  by  the 
statute. 

Court  of  Competent  Jurisdiction. — The  oath  must 
have  been  taken  before  a  Court  which  had  jurisdic- 
tion of  the  cause  and  lawful  authority  to  administer 
the  oath.  By  s.  16  of  the  Evidence  Act,  1851, 
"  every  Court,  judge  .  .  .  arbitrator  or  other  person  . . . 
having  by  law  or  by  consent  of  parties  authority  to 
hear,  receive,  and  examine  evidence,  is  empowered 
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to  administer  an  oath  to  all  such  witnesses  as  are 
legally  called  before  them." 

The  evidence  must  be  given  before  the  Court. 
Thus,  in  B.  v.  Lloyd,  the  prisoner  was  convicted  of 
perjury  alleged  to  have  been  committed  in  an 
examination  "  by  the  Court."  By  s.  27  of  the 
Bankruptcy  Act,  1883,  the  Registrar  is  "the  Court" 
in  bankruptcy  proceedings  before  a  County  Court, 
and  he  had  in  fact  administered  the  oath,  but  was 
not  present  during  the  examination.  Held,  that  the 
conviction  must  be  quashed. 

The  materiality. — All  facts  are  material  which 
may  directly  or  indirectly  affect  the  result  of  the 
proceedings,  whether  they  are  facts  in  issue  or  facts 
relevant  to  the  issue,  e.g.,  facts  affecting  the  credit 
of  a  witness.  Although  it  has  long  been  considered 
as  law  that,  to  support  a  conviction  for  perjury,  the 
false  evidence  must  have  been  given  in  a  material 
matter,  yet  in  R.  v.  Mullany,  Erie,  C.  J.,  expressed 
a  doubt  whether  any  false  swearing  in  a  judicial 
proceeding,  with  intent  to  deceive,  might  not  amount 
to  perjury.  At  all  events,  the  mere  fact  that  evi- 
dence is  improperly  admitted  does  not  prevent  it 
from  being  material.     {R.  v.  Philpotts.) 

The  False  Swearing. — A  misstatement  by  error  or 
inadvertence  is  not  perjury ;  the  accused  must  have 
deliberately,  and  with  intent  to  deceive,  stated  what 
he  knew  to  be  untrue  or  did  not  know  to  be  truOi 
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either  as  to  a  matter  of  fact,  or  as  to  his  opinion  or 
belief.  If  he  believes  that  what  he  says  is  untrue, 
he  is  none  the  less  guilty  of  perjury  though  his 
statement  is  in  fact  true,  unknown  to  him. 

Indictment. —The  assignments  of  perjury  must  be 
by  special  averment  expressly  contradicting  some 
part  of  the  evidence ;  merely  to  say  that  the  prisoner 
falsely  swore,  &c.,  is  insufficient.  The  indictment 
usually  in  an  introductory  part  sets  out  the  circum- 
stances, showing  that  the  oath  was  taken  and  the 
evidence  given  in  a  judicial  proceeding  before  a 
Court  of  competent  jurisdiction,  and  in  a  material 
matter ;  then  sets  out  the  false  evidence  and  assigns 
perjury  thereon  somewhat  as  follows : — that  the 
said  J.  S.,  being  so  sworn  as  aforesaid,  wickedly 
intending  to  pervert  the  due  course  of  justice,  and 
to  cause  it  falsely  to  appear  to  the  said  Court  and 
jury  that,  (^c,  upon  the  said  trial  unlawfully,  falsely, 
knowingly,  wilfully,  corruptly,  and  maliciously  did 
say,  depose,  swear,  and  give  evidence,  amongst  other 
things,  in  substance  and  to  the  effect  following,  that 
is  to  say,  that  \here  set  out  the  false  evidence~\. 
Whereas  in  truth  and  in  fact  [here  set  out  the  true 
facts'],  as  he,  the  said  J.  S.,  well  knew  when  he  so 
deposed,  swore,  and  gave  evidence  as  aforesaid,  Sfc. 

Evidence. — The  proceedings  at  which  the  perjury 
was  committed  must  be  proved  by  production  of  the 
record,  or  by  an  "  examined  "  or  "  certified "  copy 
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under  s.  14  of  the  Evidence  Act,  1851,  or  in  criminal 
cases  by  a  certificate  under  s.  22  of  the  Criminal 
Procedure  Act,  1851,  containing  the  substance  and 
effect  of  the  indictment  and  trial. 

The  nncorroborated  evidence  of  a  single  witness  is 
not  sufficient  to  support  a  charge  of  perjury;  there 
must  be  something  more  than  mere  oath  against 
oath:  either  two  witnesses  directly  contradicting  the 
false  statement,  or  one  who  contradicts,  and  another 
witness  or  piece  of  evidence  to  corroborate  the  con- 
tradiction. {R.  V.  Hook.)  Thus,  A.'s  perjury  may 
be  proved  in  the  following  ways :  (1)  by  the  evi- 
dence of  B.  and  C.  in  direct  contradiction ;  (2)  by 
the  evidence  of  B.  in  direct  contradiction,  and  C. 
who  corroborates  B.  by  circumstantial  evidence ; 
(3)  by  the  evidence  of  B.,  and  by  proof  that  A. 
has  on  other  occasions  made  a  contrary  statement  or 
given  contradictory  evidence. 

Subornation  of  perjury  is  the  procuring  of  another 
to  commit  perjury ;  it  is  a  misdemeanour  punishable 
as  perjury.  This  offence  is  not  complete  unless 
perjury  is  actually  committed,  but  it  is  an  indictable 
misdemeanour  to  incite  a  witness  to  give  particular 
evidence  when  the  inciter  does  not  know  whether  it 
be  true  or  not. 


Compounding  Offences. — A.  Felony. — To  compound 
a  felony  is  a  common  law  misdemeanour ;  the  offence 
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is  committed  by  anyone  who  in  consideration  of  any 
reward  or  benefit  refrains  or  agrees  to  refrain  from 
prosecuting  a  felon.  Thus,  if  goods  are  stolen,  every 
person,  whether  owner  or  not  {H.  v.  Burgess),  who 
accepts  any  benefit  in  consideration  of  forbearing  to 
prosecute  is  guilty  of  compounding ;  but  merely  to 
receive  back  one's  goods  without  showing  any  favour 
to  the  thief  is  no  offence.  The  offence  is  complete 
as  soon  as  the  agreement  to  refrain  from  prosecuting 
is  made.     {Ibid.) 

By  s.  102  of  the  Larceny  Act,  1861,  any  person 
who  advertises  for  the  return  of  stolen  property, 
suggesting  that  no  questions  will  be  asked,  and  any 
person  printing  or  publishing  such  an  advertise- 
ment, is  liable  to  forfeit  50/.  to  any  one  who  sues  for 
it;  but  no  such  action  can  be  brought  after  six 
months,  or  without  the  consent  of  the  Attorney- 
General  or  Solicitor-General.  By  s.  101,  corruptly 
to  take  money  for  restoring  stolen  property  is  a 
felony  {p.  s.  7  yrs.). 

B.  Misdemeanours. — To  compound  a  misdemeanour 
is  in  one  sense  as  illegal  as  to  compound  a  felony.  Any 
agreement  to  withdraw  or  stifle  a  prosecution  whether 
for  felony  or  misdemeanour  is  illegal,  and  cannot  be  en- 
forced, at  any  rate  when  the  offence  relates  to  a  matter 
of  public  concern.  ( Windhill  Local  Board  v.  Vint.) 
In  Keir  v.  Leeman,  however,  it  was  suggested  that  a 
compromise  may  be  legally  made  of  an  offence  which 
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might  be  the  subject  of  a  civil  action  for  damages, 
such  as  common  assault  or  libel.  But  even  though 
a  compromise  may  not  be  in  itself  illegal,  yet  no 
compromise — at  any  rate  in  cases  where  anyone  can 
prosecute  for  an  offence  {Smith  v.  Dear) — can  oust  the 
criminal  jurisdiction  of  the  Court  and  save  the 
offender  from  pimishment.  After  conviction,  how- 
ever, the  Court  wiU  sometimes,  in  cases  of  private 
misdemeanours,  allow  the  defendant  to  "speak  with" 
the  prosecutor,  and,  if  he  is  satisfied,  will  inflict  only  a 
nominal  penalty.  Whether  it  is  at  Common  Law  an 
indictable  offence  to  compound  a  misdemeanour  may  be 
doubted,  but  by  the  Information  Act,  1576,  anyone 
who,  without  the  leave  of  the  Court,  compromises  a 
breach  of  any  penal  statute,  or  takes  any  reward  in 
consideration  of  not  prosecuting,  is  guilty  of  a  mis- 
demeanour punishable  by  fine  and  imprisonment. 

The  following  are  common  law  misdemeanours 
punishable  by  fine  and  imprisonment : — 

Embracery,  i.e.,  the  offence  of  attempting  by  bribes 
or  other  corrupt  means  to  influence  jurors. 

Interference  with  Witnesses. — To  endeavour  by 
threats  or  persuasion  to  prevent  witnesses  from  giving 
evidence  is  an  indictable  offence,  and  is  also  punish- 
able summarily  as  contempt  of  Court. 

Barratry. — A  common  barrator  is  a  person  who 
"habitually  moves,   excites,  or  maintains  suits  or 
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quarrels."     Prosecutions  for  this  offence  are  practi- 
cally obsolete. 

Maintenance. — TMs  ofEence  is  committed  by  any 
person  who  from  improper  motives  assists  in  or 
upholds  civil  suits  between  others  in  which  he  has 
no  valuable  interest. 

Champerty  is  a  special  form  of  maintenance,  in 
which  A.  provides  funds  for  B.'s  action  on  an  agree- 
ment for  division  of  the  profits  or  subject-matter  of 
the  action  in  case  of  success. 


Oflfences  against  the  Public  Peace. — Unlawful  As- 
sembly.— An  unlawful  assembly  at  Common  Law  is 
an  assembly  of  three  or  more  persons  with  intent 
(a)  to  commit  a  crime  by  open  force;  (b)  to  carry 
out  any  common  purpose,  lawful  or  unlawful,  in 
such  a  manner  as  to  endanger  the  public  peace,  or 
under  such  circumstances  as  to  give  men  of  reason- 
able courage  in  the  neighbourhood  ground  to  appre- 
hend a  breach  of  the  peace.  A  person  must,  however, 
be  taken  to  intend  only  the  natural  consequences  of 
his  acts,  and  may  not  be  convicted  of  doing  an 
unlawful  act  merely  because  he  knows  that  his 
lawful  acts  may  cause  another  person  to  do  an  un- 
lawful act.  Thus,  persons  who  assemble  for  a  lawful 
purpose,  and  with  no  intention  of  carrying  it  out 
unlawfully,  but  with  knowledge  that  their  assembly 
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■will  be  opposed  and  that  a  breach  of  the  peace  may 
very  likely  be  committed,  are  not  guilty  of  an  unlaw- 
ful assembly.     [Beatty  v,  Qillbanks.) 

Eout. — An  unlawful  assembly  becomes  a  rout  as 
soon  as  the  persons  assembled  make  a  move  for  the 
execution  of  their  purpose.  It  differs  from  a  riot  in 
that  the  actual  execution  is  not  yet  commenced. 

Eiot. — A  riot  is  an  unlawful  assembly  which  has 
actually  begun  to  execute  the  purpose  for  which  it 
has  assembled  by  a  breach  of  the  peace  and  to  the 
terror  of  the  public.  Before  there  can  be  a  riot  there 
must  have  been  an  unlawful  assembly ;  disturbances 
arising  out  of  a  lawful  assembly  cannot  constitute  a 
riot,  but  merely  an  affray  [unless,  indeed,  the  lawful 
assembly  first  becomes  an  unlawful  assembly  through 
forming  into  parties  with  intent  to  fight,  or  through 
conceiving  and  proceeding  to  execute  an  unlawful 
purpose  to  the  terror  of  the  people]. 

E-iot  is  distinct  from  sedition  or  treason  in  that 
the  assembly  need  not  be  for  political  purposes,  and 
the  acts  done  need  not  constitute  a  resistance  to  the 
authority  of  the  Crown. 

Unlawful  assembly,  rout  and  riot  form  three  suc- 
cessive stages.  Thus,  A.,  B.  and  C.  meet  for  the 
purpose  of  beating  D.,  that  is  an  unlawful  assembly; 
they  go  to  D.'s  house,  the  unlawful  assembly,  while 
on  the  journey  thither,  becomes  a  rout ;  they  attack 
D.,  the  rout  has  become  a  riot.     To  participate  at 
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either  stage  is  a  common  law  misdemeanour  punish- 
able by  fine  and  imprisonment ;  mere  presence  is  not 
participation,  it  must  be  shown  that  the  accused  gave 
assistance  to  or  took  part  in  the  proceedings.  {R.  v. 
Atkinson ;  and  see  JR.  v.  Conej/,  ante,  p.  21.) 

The  Riot  Act,  1714,  makes  it  a  felony  {p.  s.  life) 
(a)  for  twelve  or  more  persons  "unlawfully,  riotously 
and  tumultuously  to  remain  assembled  together  to 
the  disturbance  of  the  public  peace "  for  an  hour 
after  proclamation  made ;  (b)  to  oppose  the  reading  of 
the  Act.  But  "  a  riot  is  none  the  less  the  riot  nor 
an  illegal  meeting  the  less  an  illegal  meeting  because 
the  proclamation  of  the  Riot  Act  has  not  been  read  " 
{B.  V.  Fursey) ;  quite  apart  from  the  Act  the  common 
law  misdemeanour  remains,  and  all  magistrates,  con- 
stables, or  even  private  persons  are  justified  in  dis- 
persing the  offenders,  by  force  if  necessary. 

Affray  is  the  fighting  of  two  or  more  persons  in  a 
public  place  to  the  terror  of  His  Majesty's  subjects; 
it  is  a  common  law  misdemeanour. 

Challenges  to  Fight. — To  challenge  another  to  fight, 
to  deliver  or  to  provoke  another  person  to  send  such 
a  challenge,  is  a  common  law  misdemeanour. 


Libel  is  the  malicious  publication  by  writing,  pic- 
tures, signs,  effigy  or  other  permanent  form  of  matter 
which  is  (a)  defamatory,  (b)  seditious,  (c)  blasphe- 
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mous,  (d)  obscene.  It  is  a  common  law  misdemeanour, 
punishable  by  fine  and  imprisonment. 

Defamatory  Libel. — Maliciously  to  publish  any 
defamatory  libel  is  punishable  by  fine  and  imprison- 
ment for  1  year,  or,  if  published  with  knowledge  of  its 
falsehood,  2  years.     (Libel  Act,  1843,  ss.  5  and  4.) 

Indictment  under  s.  4. — Commencement  as  ante,  p.  26 
— unlawfully,  wickedly  and  maliciously  did  write  and 
publish,  and  cause  and  procure  to  be  written  and 
published,  a  false,  scandalous,  malicious  and  defama- 
tory libel  containing  divers  false,  scandalous,  mali- 
cious and  defamatory  matters  and  things  of  and 
concerning  one  J.  N.,  and  of  and  concerning  [Jiere 
set  out  all  subjects  of  the  libel  to  which  it  may  be 
necessary  to  refer"],  according  to  the  tenor  and  effect 
following,  that  is  to  say  [here  set  out  the  libel  and 
innuendoes'],  he,  the  said  J.  S.,  then  well  knowing 
the  said  defamatory  libel  to  be  false,  against  the  form 
of  the  statute  in  that  case  made  and  provided,  to  the 
great  damage,  scandal  and  disgrace  of  the  said  J.  N., 
to  the  evil  example  of  all  others  in  the  like  case 
offending ;  against  the  peace,  8fc. 

On  this  indictment,  if  scienter  is  not  proved,  the 
prisoner  may  be  convicted  under  s.  4  of  publishing  a 
defamatory  libel. 

The  following  points  must  be  considered : — 

1.  The  Defamatory  Matter. — The  matter  com- 
plained of  must  be  such  as  is  calculated  to  provoke  a 
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breach  of  the  peace  (a)  by  exposing  the  prosecutor  to 
hatred,  contempt  or  ridicule ;  (b)  by  imputing  to 
him  any  crime  or  any  dishonesty,  immorality  or 
conduct  which  would  render  him  unfit  for  society; 
(c)  by  injuring  him  in  his  profession,  calling  or 
trade.  Generally  speaking,  a  libel  to  be  indictable 
must  also  be  actionable :  thus,  an  indictment  will  not 
lie  for  a  libel  by  a  husband  on  his  wife.  {R.  v.  Lord 
Mayor  of  London.)  The  following,  however,  are  ex- 
ceptions : — (i)  libels  on  dead  persons  or  a  class ; 
(ii)  libels  on  persons  in  positions  of  dignity  in  foreign 
countries  ;  (iii)  libels  published  only  to  the  prosecu- 
tor. {R.  V.  Adams.)  An  indictment  will,  however, 
lie  for  words  written  for  which,  if  spoken,  no  in- 
dictment would  lie  without  special  damage,  e.g.^  if 
a  man  write  of  another  that  he  is  a  swindler. 
{r Anson  v.  Stuart.) 

2.  The  Form  in  which  it  is  Published. — The  form 
of  expression  is  immaterial  if  the  meaning  is  clear 
to  the  person  to  whom  it  is  published.  An  impu- 
tation may  be  conveyed  by  a  question  or  exclama- 
tion, by  ironical  praise,  and  in  many  indirect  ways, 
as,  for  instance,  by  picture  or  ef^^.  It  must, 
however,  be  expressed  in  some  permanent  form; 
words  spoken  are  not  indictable  merely  on  the 
ground  of  being  defamatory,  they  must  be  seditious, 
blasphemous,  obscene,  or  a  challenge  to  fight. 

It  is  for  the  judge  in  each  case  to  say  whether  the 
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words,  &c.  axe  capable  of  a  defamatory  meaning, 
and  for  the  jury  to  say  whether  in  fact  they  had 
that  meaning.  Words  must,  however,  be  construed 
in  their  ordinary  meaning ;  they  must  be  words  in 
which  a  reasonable  man  could  discover  an  impu- 
tation. If  the  prosecutor  alleges  that  they  bear  a 
secondary  meaning,  he  must,  in  the  indictment,  set 
out  a  special  averment  called  an  innuendo,  setting 
out  the  facts  by  reason  of  which  the  words  as  used 
had  a  libellous  meaning. 

3.  The  Publication. — The  libel  must  be  published, 
but  to  support  an  indictment  it  is  sufficient  if  there 
is  a  publication  to  the  person  libelled.  In  civil 
actions,  which  are  based  on  the  injury  to  reputation, 
it  will  be  remembered  that  there  must  be  publication 
to  a  third  party. 

4.  Malice. — As  has  been  already  noticed,  an  act  is 
done  maliciously  whenever  it  is  done  voluntarily, 
without  justification  or  excuse  ;  publication  of  a 
libel  being  primd  facie  voluntary,  all  libels  are  pre- 
sumed to  be  malicious. 

5.  The  Person  Libelled. — Matter  vilifying  the 
character  of  dead  persons  is  indictable  as  libel,  but 
the  indictment  must  charge  a  design  to  bring  con- 
tempt on  the  family  of  the  deceased,  or  to  stir  up 
the  hatred  of  the  King's  subjects  against  them,  or 
cause  a  breach  of  the  peace,  {R.  v.  Topham.) 
Matter  tending  to  revile  or  ridicule  foreign  rulers 
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or  dignitaries  may  be  indictable  as  tending  to 
disturb  the  peace  by  interrupting  pacific  relations 
with  foreign  countries. 

Similarly,  matter  reflecting  upon  a  class  or  bodies 
of  men  are  indictable  if  tending  to  excite  hatred 
against  the  members  of  such  a  body,  and  to  cause  a 
breach  of  the  peace. 

The  prosecutor  must,  in  the  first  instance,  prove 
(1)  the  publication  of  the  libel ;  (2)  its  reference 
to  himself ;  (3)  its  defamatory  character,  and  the 
innuendoes,  if  any. 

The  defence  may,  in  answer,  prove  (1)  that  the 
publication  was  accidental ;  (2)  that  the  occasion 
was  privileged ;  (3)  that  it  was  bond  fide  comment 
on  a  matter  of  public  interest ;  (4)  that  the  alleged 
libel  was  true,  and  its  publication  was  for  the  public 
benefit. 

1.  The  defendant  may  prove  that  the  publication 
was  by  mistake,  e.g.,  in  case  of  a  newsvendor,  that 
he  did  not  know  and  could  not  with  reasonable 
diligence  have  known  that  the  document  sold  con- 
tained defamatory  matter  [Emmens  v.  Pottle),  or,  if 
it  was  not  by  his  own  act,  that  it  was  made  without 
his  authority,  and  without  want  of  care  on  his  part. 
Everyone  concerned  in  the  publication  of  a  libel  is 
prima  facie  liable,  and  at  Common  Law  the  pro- 
prietor of  a  newspaper  was  answerable  criminally 
as  well  as  civilly  for  the  acts  of  his  servants  in 
the  publication  of  a  libel,  although  such  publication 
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was  without  the  privity  of  the  proprietor.  But  by 
s.  7  of  the  Libel  Act,  1843,  it  was  provided  that, 
"  Whenever,  upon  the  trial  of  any  indictment  or 
information  for  the  publication  of  a  libel,  under  the 
plea  of  not  guilty,  evidence  shall  have  been  given 
which  shall  establish  a  presumptive  case  of  publica- 
tion against  the  defendant  hy  the  act  of  any  other 
person  hy  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made 
without  his  authority,  consent,  or  knowledge,  and 
that  the  said  pubKcation  did  not  arise  from  want  of 
due  care  or  caution  on  his  part."  Authorization  is 
a  question  of  fact  in  each  case,  but  may  not  be  pre- 
sumed from  the  mere  fact  that  the  general  control 
of  the  paper  was  in  the  hands  of  the  editor.  {R.  v. 
Holbrook.) 

2.  The  defendant  may  allege  that  the  occasion 
was  privileged. 

Absolute  privilege  exists  in  (a)  Parliamentary ; 
(b)  Judicial  ;  (c)  Naval,  Military,  and  State  pro- 
ceedings. No  indictment  lies  for  defamatory  state- 
ments published  at  any  of  the  above  proceedings, 
even  though  published  with  malice  in  fact. 

Qualified  privilege  exists — 

(a)  Where  the  defendant  was  under  a  legal  or 
social  duty  to  make  the  statement,  e.g.^  in 
answering  enquiries  as  to  the  character  of 
a  servant,  or  where  the  statement  was 
made  in  self  defence,  or  as  to  some  matter 

w.  9 


130  ELEMENTS  OF  THE  CRIMINAL  LAW. 

in  which  the  person  maJdng  and  the  person 
receiving  the  statement  had  a  common  in- 
terest. Provided  that  in  all  such  cases  the 
statement  was  made  in  good  faith,  and  was 
not  more  than  was  warranted  or  necessary 
under  the  circumstances, 
(b)  Reports  of  proceedings  in  Parliament  or  Courts 
of  Justice,  or  public  meetings  within  s.  4 
of  the  Law  of  Libel  Amendment  Act,  1888. 
Provided  that  such  reports  are  fair  and 
accurate. 

In  cases  of  qualified  privilege  an  indictment  may 
be  maintained  if  it  is  proved  that  the  statements 
were  made  with  malice  in  fact,  that  is  to  say,  from 
an  indirect  motive  or  with  a  knowledge  of  their 
untruth,  or  with  the  intention  of  inflicting  injury. 
It  is  for  the  judge  to  say  whether  the  occasion  is 
privileged ;  if  he  rules  that  there  is  qualified  privilege 
the  onus  is  on  the  prosecutor  to  prove  the  existence 
of  maKce  in  fact. 

3.  Fair  Comment. — To  maintain  this  defence  the 
defendant  must  prove — 

(a)  That  the  words  complained  of  were  a  comment 
on  a  matter  of  public  interest.  This  in- 
cludes all  State  affairs,  the  administration 
of  justice,  the  public  conduct  of  men 
engaged  in  public  affairs,  literature,  art, 
theatrical  and  other  entertainments. 
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(b)  That  they  were  comment.     The  defence  is  not 

that  the  occasion  is   privileged,   but  that 

criticism  is  no  libel.     {Campbell  v.  Spottis- 

woode.) 

There  are  two  tests   of  criticism : — (i)  Criticism 

never  attacks  the  individual  but  his  acts;  directly 

comment  passes  beyond  the  limit  of  criticism  and 

attacks  the  individual  it  becomes  a  libel,  and  loses 

the  protection  given  to  criticism.    {Merivale  v.  Carson.) 

(ii)  The  matter  commented  upon  must  be  matter  of 

fact  or  it  is  not  criticism ;  if  the  facts  do  not  exist, 

the  foundation  of  the  plea  fails.    [Lefroy  v.  Burnside.) 

(c)  That  the  comment  is  fair  and  honest.     The 

expression  "  fair  comment "  is  somewhat 
ambiguous,  for  the  criticism  need  not  be 
fair  in  the  sense  of  being  a  correct  estimate 
of  what  is  criticized.  But  the  method  of 
expression  must  be  fair,  and  the  opinion 
must  be  honestly  held ;  if  both  elements  are 
present,  there  may  be  fair  comment,  how- 
ever wrong  the  opinion  expressed  may  be 
in  point  of  truth,  or  however  prejudiced  the 
writer  {Merivale  v.  Carson) ;  but  comment 
which  in  itself  discloses  malice  is  not  fair 
comment.  {McQuire  v.  Western  Morning 
Netcs.) 
Whether  the  matter  is  one  of  public  interest  is  a 

question  for  the  judge,  whether  it  is  fair  comment 

for  the  jury. 

9(2) 
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4.  Lastly,  by  virtue  of  s.  6  of  the  Libel  Act,  1843, 
the  defendant  may  plead  that  the  matter  was  true, 
and  that  its  publication  was  for  the  public  benefit. 
The  truth  of  a  libel  does  not  lessen  its  chances  of 
provoking  a  breach  of  peace,  hence  the  defendant  is 
not  justified  unless  he  can  show  that  its  publication 
was  for  the  public  benefit.  This  defence  does  not 
arise  under  the  plea  of  "  Not  Guilty,"  but  must  be 
specially  pleaded  in  writing,  and  if,  after  such  plea, 
the  defendant  is  convicted,  the  Court  may  take  the 
plea  and  evidence  in  support  of  it  into  consideration 
in  aggravation  or  mitigation  of  sentence. 

Evidence  of  the  truth  of  a  libel  can  be  given  only 
at  the  trial,  and  not  in  the  proceedings  before  the 
magistrate,  except  in  two  cases  : — 

1.  On  the  hearing  of  a  charge  against  a  publisher 

or  editor  of  a  newspaper  for  a  libel  published 
therein,  a  Court  of  summary  jurisdiction  may 
receive  evidence  of  the  truth  and  that  the 
publication  was  for  the  public  benefit,  and  if 
it  is  of  opinion  that  a  jury  would  probably 
acquit,  it  may  dismiss  the  charge  (Libel  Act, 
1881,  s.  4).  In  such  cases,  if  the  offence  is 
trivial  and  the  defendant  consents,  the  Court 
may  deal  summarily  with  the  matter,  and  fine 
up  to  50/.     {Ibid.  s.  5.) 

2.  If  the  charge  is  under  s.  4  of  the  Libel  Act, 

1843,  for  publishing  a  libel  knoicing  it  to  he 
false,  the  magistrate  may  receive  evidence  of 
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the  truth,  and  may  commit  the  accused  for 
trial  on  the  lesser  charge  of  publication  only. 
By  s.  8  of  the  Law  of  Libel  Amendment  Act,  1888, 
no  criminal  prosecution  can  be  commenced  against 
any  proprietor,  publisher,  or  editor  of  a  newspaper 
for  any  libel  published  therein,  without  the  order  of 
a  judge  in  chambers  on  notice  to  the  person  accused. 

Costs. — In  private  prosecutions  for  libel  the  de- 
fendant, if  acquitted,  is  entitled  to  obtain  his  costs 
from  the  prosecutor ;  also,  if  the  defendant  has  un- 
successfully pleaded  justification,  the  prosecutor  may 
recover  the  costs  of  that  issue. 

Seditious  Libel  and  Blasphemous  Libel. — When 
published  comment  on  public  matters  or  acts  of 
Government  passes  the  limit  of  fair  comment  or 
criticism,  and  from  its  intemperate  or  inflammatory 
language  is  calculated  to  provoke  sedition,  it  becomes 
seditious  libel.  Similarly,  when  published  discussion 
of  or  comment  upon  the  Christian  religion  passes  the 
limits  of  decency  and  gravity,  and  is  expressed  in 
language  showing  a  malicious  design  to  scofE  at 
sacred  things,  and  calculated  to  shock  the  feelings  of 
mankind,  it  becomes  blasphemous  libel.  The  publi- 
cation and  nature  of  the  libel  must  be  proved  in  the 
same  way  as  in  defamatory  libel.  No  plea  of  justifi- 
cation can  be  raised  in  either  of  these  cases. 

Obscene  libel  consists  in  the  publication  of  any 
obscene  writings  or  pictures.     The  test  is  whether 
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the  tendency  of  the  matter  charged  as  obscenity  is  to 
deprave  and  corrupt  those  whose  minds  are  open  to 
such  immoral  influences,  and  into  whose  hands  a 
publication  of  this  sort  may  fall.     {E.  v,  Hicklin.) 

By  ss.  3  and  4  of  the  Law  of  Libel  Amendment  Act, 
1888,  which  gives  privilege  to  newspaper  reports  of 
judicial  proceedings  and  of  certain  public  meetings, 
it  is  expressly  provided  that  no  privilege  shall  attach 
to  reports  of  blasphemous  or  indecent  matter. 


Threats  and  Threatening  Letters. — By  the  Larceny 
Act,  1861,  the  following  are  felonies  {p.  s.  life)  : — 

1.  For  any  person  knowing  the  contents  to  send 
or  deliver  any  letter  or  writing  demanding  with 
menaces  and  without  reasonable  cause  any  chattel, 
money  or  property  (s.  44).  [If  the  demand  is  other- 
wise than  by  letter  the  limit  of  punishment  is  p.  s. 
5  i/rs.~\  "  Menaces  "  includes  not  merely  threats  of 
injury  to  the  person  or  property  of  the  prosecutor, 
but  menaces  involving  injury  to  a  third  person,  such 
as  threats  to  accuse  of  misconduct  not  amounting  to 
crime.  {R.  v.  Tomlinson.)  Whether  a  letter  amounts 
to  a  menace  is  a  question  for  the  jury. 

2.  For  any  person  knowing  the  contents,  and  with 
intent  thereby  to  extort  any  money  or  property,  to 
send  or  deliver  any  letter  or  writing  accusing,  or 
threatening  to  accuse,  a  person  of  any  crime  punish- 
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able  with  death  or  penal  servitude  for  seven  years,  or 
assault  with  intent  to  commit  rape,  or  attempt  to 
commit  rape  or  any  unnatural  crime  (s.  46) .  Here 
the  punishment  is  the  same  though  the  threat  is 
otherwise  than  by  letter  (s.  47).  The  intent  and  the 
meaning  of  the  alleged  accusation  are  questions  of 
facts  for  the  jury.  Whether  the  person  threatened 
was  guilty  or  innocent  of  the  offence  charged  is 
immaterial  if  the  intent  of  the  prisoner  was  extortion 
{H.  V.  Cracknell),  but  it  may  be  material  in  consider- 
ing whether  the  prisoner  meant  to  extort  money  or 
merely  to  compound  a  felony.     (B.  v.  Richards.) 

3.  With  intent  to  defraud  to  induce  any  person  by 
violence  or  threats  to  execute  or  destroy  any  deed  or 
valuable  security  (s.  48). 

Knowing  the  contents  thereof,  to  send  or  deliver 
any  letter  threatening  to  bum  or  destroy  any  house 
or  other  building,  or  agricultural  produce  in  any 
building,  or  any  ship  (Malicious  Damage  Act,  1861, 
8.  50),  or  threatening  to  murder  any  person  (Offences 
against  the  Person  Act,  1861,  s.  16),  is  a  felony  {p.  s. 
10  yrs.). 

By  s.  3  of  the  Libel  Act,  1843,  it  is  a  misdemeanour 
{imp.  3  prs.)  for  any  person,  with  intent  to  extort,  to 
publish,  or  threaten  to  publish,  or  offer  to  prevent 
the  publishing  of  a  libel. 
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CHAPTER  VI. 

OFFENCES  AGAINST  TRADE  ;  OFFENCES  AGAINST 
PUBLIC  MORALS  AND  POLICY. 

Offences  by  Bankrupts. — By  s.  11  of  the  Debtors  Act, 
1869,  as  amended  by  s.  26  of  the  Bankruptcy  Act, 
1890,  the  following  offences,  if  committed  by  any 
person  adjudged  bankrupt,  or  whose  estate  has  been 
liquidated  by  arrangement  under  the  Bankruptcy 
Acts,  are  misdemeanours  [imp.  2  yrs.  h.  I.)  : — 

A.  Non-discovery  of  his  estate  to  the  trustee  in 
bankruptcy,  or  failure  to  explain  as  far  as  possible 
how  any  part  has  been  disposed  of ;  non-delivery  of 
his  estate  to  the  trustee ;  non-delivery  of  books  or 
documents — unless  in  these  cases  the  jury  is  satisfied 
that  there  was  no  intent  to  defraud. 

B.  Within  four  months  before  the  presentation  of 
a  bankruptcy  petition  or  the  commencement  of  the 
liquidation,  or  at  any  time  afterwards,  (1)  to  conceal 
any  property  to  the  value  of  10/.  or  any  debt  due  to 
him  unless  the  jury  is  satisfied,  8fc. ;  (2)  fraudulently 
to  remove  any  property  to  the  value  of  10/.  ;  (3)  to 
conceal,  destroy,  mutilate  or  make  false  entries  in 
his  books,  unless  the  jury  is  satisfied  that  there  was 
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no  intent  to  conceal  the  state  of  his  affairs  or  defeat 
the  law ;  (4)  fraudulently  to  alter  or  part  with  any 
documents  relating  to  his  affairs  ;  (5)  to  attempt  to 
account  for  any  of  his  property  by  fictitious  losses. 

C.  Within  four  months  before  the  presentation  of 
the  petition  or  commencement  of  the  liquidation 
(1)  to  obtain  property  on  credit  by  fraud  and  not  to 
pay  for  the  same ;  (2)  being  a  trader,  to  obtain  pro- 
perty on  credit  by  the  pretence  of  carrying  on  busi- 
ness and  not  to  pay  for  the  same,  or  to  dispose  of, 
otherwise  than  in  the  ordinary  course  of  trade,  pro- 
perty obtained  on  credit  and  not  paid  for,  unless  the 
jury  is  satisfied  that  there  was  no  intent  to  defraud. 

D.  To  make  material  omissions  in  his  statement 
of  affairs. 

E.  Ejiowing  that  any  false  claim  has  been  made 
on  the  estate,  not  to  inform  the  trustee. 

F.  After  the  presentation  of  a  bankruptcy  petition, 
8fc.,  to  prevent  the  production  of  any  of  his  books, 
unless  the  jiiry  is  satisfied  that  there  was  no  intent 
to  conceal  the  state  of  his  affairs,  ^c. 

By  8.  12,  it  is  a  felony  {imp.  2  yrs.  h.  I.),  within 
four  months  before  the  presentation  of  a  bankruptcy 
petition,  8fc.,  or  at  any  time  thereafter,  to  abscond,  or 
attempt  to  abscond,  from  England  with  property, 
divisible  among  creditors,  to  the  value  of  20/. 

Frauds  on  Creditors. — By  s.  13  of  the  Debtors  Act, 
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1869,  any  person  is,  in  each  of  the  following  cases, 
guilty  of  a  misdemeanour  {imp.  1  yr.  h.  I.) : — 

1.  If  in  incurring  any  debt  or  liability  he  has 

obtained  credit  by  false  pretences  or  any  other 
fraud. 

2.  If  he  has,  with  intent  to  defraud  his  creditors, 

made  any  gift,  delivery,  transfer  of,  or  charge 
on  his  property. 

3.  If  he  has,  with  intent  to  defraud  his  creditors, 

concealed  or  removed  any  of  his  property 
since  or  within  two  months  before  any  un- 
satisfied judgment  or  order  for  payment  of 
money. 

By  s.  31  of  the  Bankruptcy  Act,  1883,  an  undis- 
charged bankrupt  who  obtains  credit  to  the  extent  of 
20/.  without  disclosing  his  bankruptcy  is  guilty  of  a 
misdemeanour  {imp.  1  yr.  h.  I.).     {R.  v.  Turner.) 

It  is  not  necessary  to  prove  any  intent  to  defraud 
{R.  V.  Dyson),  nor  to  show  that  credit  was  bargained 
for  if  it  was  in  fact  given  {R.  v.  Peters),  nor  that 
goods  over  20/.  in  value  were  ordered  if  goods  to 
that  value  were  kept.     {R.  v.  Juby.) 


Counterfeiting  Trade  Marks. — By  s.  2  of  the  Mer- 
chandise Marks  Act,  1887,  the  following  are  mis- 
demeanours {imp.  2  yrs.  h.  I.  and  fine  with  forfeiture 
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of  the  goods  in  question.     Also  punishable  on  summary 
conviction)  ; 

1.  To  forge  any  trade  mark,  or  falsely  apply  to 
goods  any  mark  so  nearly  resembling  a  trade  mark 
as  to  be  calculated  to  deceive,  or  to  apply  any  false 
trade  description  to  goods,  or  to  make,  dispose  of, 
or  possess  any  die,  <^c.,  for  the  purpose  of  forging 
any  trade  mark ; — unless  the  accused  can  prove  that 
he  acted  without  intent  to  defraud.  In  this  sub- 
section intent  to  defraud  means  intent  to  induce  the 
purchaser  to  take  something  which  he  does  not  know 
he  is  taking.     {Starey  v.  Chilworth  Powder  Co.) 

2.  To  sell,  expose  for  sale,  or  have  in  possession 
for  sale,  or  to  manufacture  any  goods  to  which  a 
forged  trade  mark  or  false  trade  description  is 
applied,  unless  the  accused  can  prove  (a)  that  having 
taken  all  reasonable  precautions  he  had  no  cause  to 
suspect  the  trade  mark  or  description,  and  (b)  that 
on  the  prosecutor's  demand  he  gave  all  information 
in  his  power  as  to  the  person  from  whom  he  got  the 
goods,  or  (o)  that  he  had  otherwise  acted  innocently. 
Under  this  sub-section  a  master  is  liable  for  the  acts 
of  his  servants  in  the  scope  of  their  employment, 
though  done  against  his  express  orders.  {Coppen  v. 
Moore,  ante,  p.  11.) 

Oflfences  as  to  the  Sale  of  Food  and  Drugs. — To  sell 
food  with  the  knowledge  that  it  is  dangerous  or 
unfit  for  use  is  a  common  law  misdemeanoor.     Sale 
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by  false  description  is  indictable  as  a  common  law 
cheat,  or  as  obtaining  money  by  false  pretences. 

Adulteration  of  food  is  now,  for  the  most  part, 
punishable  on  summary  conviction  under  the  Sale  of 
Food  and  Drugs  Act,  1875. 

By  ss.  3  and  4,  to  mix  or  colour  any  food  or  drug 
with  any  ingredient  injurious  to  health,  or  to  order 
or  permit  it  to  be  so  mixed,  8fc.,  with  intent  that  it 
may  be  sold  in  such  state,  or  to  sell  it  so  mixed,  Sfc.^ 
is  punishable  on  the  1st  offence  by  a  penalty  of  50/. ; 
the  2nd  offence  is  a  misdemeanour  (imp.  6  mos.  h.  I.). 

It  is  a  good  defence  (1)  that  the  person  charged 
did  not  know,  and  could  not  with  reasonable  dili- 
gence have  known  of  the  adulteration  (s.  5)  ; 
(2)  that  he  bought  the  article  in  the  same  state  as 
he  sold  it,  with  a  warranty  (s.  25). 

By  ss.  6  and  9,  selling  to  the  prejudice  of  a  pur- 
chaser any  food  or  drug  which  is  not  of  the  nature, 
substance,  or  quality  of  the  article  demanded;  or 
abstracting  anything  from  food  so  as  to  affect  its 
nature,  8fc.,  with  the  intent  that  the  same  may  be 
sold  without  notice  thereof ;  or  selling  it  as  altered 
without  disclosure,  is  punishable  on  summary  con- 
viction by  a  fine  of  20/.  Gruilty  knowledge  on  the 
part  of  the  seller  is  not  an  essential  ingredient  of 
this  offence. 
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Masters  and  Workmen — Intimidation  and  Picketing. 
— By  s.  7  of  the  Conspiracy  and  Protection  of  Pro- 
perty Act,  1875,  it  is  an  offence,  punishable  on 
summary  conviction  or  indictment  {imp.  3  mos.  h.  I. 
or  20/.  fiiie)y  for  any  person,  with  a  view  to  compel 
any  other  person  to  abstain  from  doing  or  to  do  any 
act  which  such  person  has  a  legal  right  to  do  or 
abstain  from  doing,  wrongfully  and  without  legal 
authority  (a)  to  use  violence  to  or  intimidate  sucb 
person,  or  his  wife  or  children,  or  to  injure  his 
property  ;  (b)  to  persistently  follow  him  about  from 
place  to  place ;  (c)  to  hide  his  clothes,  tools,  8fc.,  or 
to  hinder  him  in  the  use  thereof ;  (d)  to  watch  or 
beset  his  house  or  place  of  business  (picketing)  ; 
(e)  to  follow  him  with  two  or  more  other  persons 
in  a  disorderly  manner  through  any  street  or  road. 

To  constitute  intimidation  within  this  section, 
personal  violence  must  be  threatened.  A  mere  threat 
to  do  a  lawful  act  is  not  intimidation,  e.g.^  a  threat 
made  to  a  workman  that  his  fellow  workmen  will 
strike  unless  he  joins  a  union,  or  a  threat  to  an 
employer  that  the  imion  men  in  his  employ  will 
strike  if  he  employs  non-union  men.  {Gibson  v. 
Lawson;  Curren  v.  Treleaven.) 


Big^amy. — Whoever  being  married,   marries  any 
other  person  during  the  lifetime  of  the  former  bus- 
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band  or  wife,  whether  the  second  marriage  shall  have 
taken  place  in  England  or  Ireland,  or  elsewhere,  is 
guilty  of  bigamy.  (Offences  against  the  Person  Act, 
1861,  s.  57.) 

Four  cases  are  excepted  by  this  section  : — 

1.  A  second  marriage  contracted  elsewhere  than 

in  England  or  Ireland  by  any  one  other  than 
a  British  subject. 

2.  A  second  marriage  contracted  by  any  person 

whose  husband  or  wife  has  been  continuously 
absent  for  seven  years,  and  has  not  been 
known  by  such  person  to  be  living  within 
that  time. 

3.  A  second  marriage  after  divorce,  or — 

4.  After  the  first  marriage  has  been  declared  void 

by  a  Court  of  competent  jurisdiction. 

Bigamy  is  a  felony  {p.  s.  7  yrs.) ;  the  second  wife 
or  husband  may  be  indicted  as  a  principal  in  the 
second  degree. 

Indictment. —  Commencement  as  ante,  p.  26 — that 
J.  S.  on  [^date'],  at  the  parish  of  C,  in  the  county  of 
D.,  did  marry  one  A.  C,  spinster ;  and  her  the  said 
A.  then  and  there  had  for  his  wife ;  and  that  the 
said  J.  S.  afterwards,  and  whilst  he  was  so  married 
to  the  said  A.  as  aforesaid,  to  wit,  on  \_date'],  at  the 
parish  of  M.,  in  the  county  of  N.,  and  within  the 
jurisdiction  of  the  said  Court,  feloniously  and  unlaw- 
fully did  marry  and  take  to  wife  one  Y.  Z.,  and  to 
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her  the  said  T.  was  then  and  there  married,  the  said 
A.,  his  former  wife,  heing  then  alive;  against  the 
form,  8fc. 

The  prosecution  must  prove — 

(1)  The  celebration  of  the  first  marriage  and  the 

identity    of   the   parties.      (2)  The  validity 

of  the    first    marriage.      (3)  That    the    first 

marriage  was  subsisting  at  the  time  of  the 

second.     (4)  The  subsequent  marriage. 

It   is  immaterial  whether    the    second  marriage 

takes  place  in  England  or  elsewhere  if  contracted  by 

a  British  subject.    It  is  no  defence  that  the  second 

marriage  was  in  itself  void,  apart  from  its  bigamous 

character ;  thus,  where  A.,  having  a  wife  living, 

married  B.,  to  whom  he  stood  within  the  prohibited 

degrees  of  affinity,  he  was  held  guilty  of  bigamy, 

though  the  second  marriage  was  in  any  case  void 

for  consanguinity.     {E.  v.  Allen.) 

Where,  on  a  trial  for  bigamy,  absence  for  seven 
years  is  proved,  it  is  for  the  prosecution  to  show  that 
the  accused  knew  his  wife  to  be  alive  at  some  time 
during  the  seven  years,  and  if  they  fail  in  doing  this 
he  is  entitled  to  be  acquitted.  {E.  v.  Curgerwen.) 
And  even  if  seven  years  have  not  elapsed,  yet  hmtd 
fide  belief  of  death  is  a  good  defence.  {E.  v.  Tohoriy 
ante,  p.  10.) 

Evidence. — The  first  husband  or  wife  is  not,  the 
second  is  a  competent  witness  for  the  prosecution. 
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Nuisance. — A  common  nuisance  is  any  act  or  thing 
"whioli  endangers  the  life,  health,  property,  comfort, 
or  morals  of  the  public,  or  obstructs  the  exercise  and 
enjoyment  of  rights  common  to  all  the  King's  sub- 
jects, and  is  the  result  either  (a)  of  an  act  not 
warranted  by  law,  or  (b)  an  omission  to  discharge  a 
legal  duty.  It  is  a  common  law  misdemeanour, 
punishable  by  fine  and  imprisonment  {h.  I.) .  A  mere 
private  nuisance  is  not  the  subject  of  criminal  pro- 
ceedings, but  the  person  aggrieved  has  his  remedy 
by  civil  action  or  by  abatement,  i.e.,  removal  of  the 
nuisance.  The  difference  is,  however,  merely  one  of 
degree,  and  it  is  in  each  case  a  question  of  fact  for 
the  jury  whether  the  extent  of  the  annoyance  is 
sufiicient  to  constitute  a  public  nuisance.  [R.  v.  Wliite.) 
In  addition  to  proceedings  upon  indictment,  a  large 
number  of  nuisances  can  now  be  dealt  with  in  sum- 
mary proceedings  under  various  statutes  and  bye- 
laws,  or  in  some  cases  may  be  abated  by  local 
authorities.  (See  particularly  the  Public  Health  Act, 
1875,  ss.  93  to  98.)  The  chief  classes  of  nuisances 
are: — 

A.  Nuisances  to  the  public  comfort  or  health,  as, 
for  instance,  nuisances  caused  by  offensive  smells 
from  manufactories,  or  by  smell  or  noise  from  animals 
improperly  kept,  or  by  the  exposing  of  articles  of 
food  unfit  for  consumption,  or  allowing  children  to 
be  at  large  when  suffering  from  infectious  diseases. 
No  length  of  time  will  authorize  a  public  nuisance 
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{Weld  V.  Sornhy),  nor  is  it  any  defence  that  the 
nuisance  was  in  existence  before  the  neighbourhood 
was  inhabited  {Hole  v.  Barloiv),  or  that  the  public 
benefit  outweighs  the  public  annoyance  {H.  v.  Ward). 
A  statute  may  authorize  a  nuisance  {R.  v.  Pease), 
but  the  authority  must  be  given  expressly  or  by 
necessary  implication,  and  the  act  causing  the  nuisance 
must  be  done  in  the  manner  that  is  authorized,  and 
with  judgment  and  caution.  Moreover,  it  is  in  each 
case  a  question  of  construction  whether  the  act  con- 
stituting the  nuisance  is  authorized  by  the  statute 
imder  all  circumstances  (as  in  Hammersmith  Railicay 
Co.  V.  Brand),  or  only  provided  it  can  be  done  with- 
out causing  a  nuisance  {Metropolitan  Asylums,  Sfc.  v. 
Hill). 

B.  Acts  dangerous  to  public  safety,  as  allowing  a 
house  near  a  highway  to  be  ruinous,  keeping  explo- 
sives in  dangerous  proximity  to  streets  or  houses, 
negligently  blasting  stone  in  a  quarry,  so  as  to 
endanger  people  on  the  highway. 

C.  Interference  with  Public  Rights  of  Passage  by 
Land  or  Water, — Such  interference  may  be  caused  by 
(i)  non-repair  of  a  highway  or  bridge,  in  which  case 
an  indictment  lies  against  the  individual  or  body  on 
whom  the  obligation  to  repair  rests,  (ii)  Obstrnction 
of  a  highway  [bridge]  or  public  river.  Any  perma- 
nent work  which  renders  a  highway  less  commodious 
to  the  public,  or  any  excessive  and  unreasonable  use  of 

w.  10 
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a  highway  which  prevents  public  access  thereto,  is  a 
nuisance.  Examples  are :  Laying  rubbish  upon  a 
highway;  attracting  crowds  by  an  exhibition  in  a 
window;  allowing  waggons  to  stand  in  front  of  a 
warehouse  for  an  unreasonable  time,  so  as  to  block 
part  of  the  street  for  several  hours  at  a  time  {M.  v. 
Russell).  Similarly,  it  is  a  nuisance  to  obstruct  or  to 
divert  the  course  of  a  public  river,  so  as  to  diminish 
the  current  or  channel,  or  to  lessen  its  convenience 
for  purposes  of  navigation. 

D.  Offences  against  public  decency,  morals,  or  order — 

1.  Indecent  Conduct. — Anything  which  openly  out- 
rages decency  is  a  nuisance,  e.g.,  any  public  exposure 
of  the  person,  as,  for  instance,  by  bathing  in  a  place 
plainly  visible  from  inhabited  houses;  nor  is  it  in 
such  a  case  any  defence  that  there  has  been  an  imme- 
morial usage  to  bathe  in  such  place,  or  that  there  was 
no  intent  to  outrage  decency,  or  that  there  was  no 
more  exposure  than  was  necessarily  incidental  to  such 
bathing  {R.  v.  Crunden).  So  also  it  is  a  common 
law  misdemeanour  to  show  any  indecent  or  offensive 
and  disgusting  exhibition  {R.  v.  Grey),  or  to  expose 
for  sale  indecent  prints  or  books. 

2.  Disorderly  Houses. — Every  one  who  keeps  a  dis- 
orderly house  is  guilty  at  Common  Law  of  committing 
a  nuisance.     Disorderly  houses  are — 

(a)  Brothels,  i.e.,  any  house  or  part  of  a  house  kept 
for  the  purposes  of  indiscriminate  prostitu- 
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tion  {Singleton  Y.  Ellison).  It  is  immaterial 
here  and  in  all  cases  of  disorderly  houses 
whether  disorderly  conduct  is  or  is  not  per- 
ceptible from  the  outside  {R.  v.  Rice  and 
Wilton). 

(b)  Disorderly  places  of  entertainment,  including 
such  places  of  amusement  as  being  required 
to  be  licensed  by  the  Disorderly  Houses  Act, 
1751,  are  not  so  licensed. 

(o)  Disorderly  inns,  i.e.,  any  inn  kept  in  a  dis- 
orderly manner,  and  suffered  to  be  resorted 
to  by  bad  characters  for  any  improper  pur- 
pose. It  may  here  be  noted  that  an 
innkeeper  who  refuses  without  reasonable 
grounds  to  entertain  any  person  ready  and 
willing  to  pay  for  entertainment  is  guilty 
of  a  common  law  misdemeanour  {R.  v. 
Rt/tner) . 

(d)  Common  Gaming  House. — ^A  common  gaming 
house  is  a  disorderly  house  at  Common 
Law. 

By  the  Gaming  Act,  1845,  s.  2,  the  fact  that  a  house 
is  kept  or  used  for  playing  any  unlawful  game,  i.e., 
any  game  of  chance  or  mixed  game  of  chance  and 
skill  {Jenks  v.  Turpin),  and  that  a  bank  is  kept  by 
one  of  the  players,  or  that  the  chances  are  not  equally 
favourable  to  all  the  players,  is  sufficient  evidence 
that  such  house  is  a  common  gaming  house.  By  b.  4 
10(2) 
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of  the  Gaming  Houses  Act,  1854,  the  offence  of  keep- 
ing a  house  for  unlawful  gaming,  or  knowingly  and 
wilfully  permitting  premises  to  be  kept  or  used  for 
such  purpose,  is  punishable  on  summary  conviction 
by  500/.  fine,  or  12  months'  imprisonment  with  hard 
labour.  The  accused  may,  however,  elect  to  be 
tried  on  indictment.  "  Unlawful  gaming  "  includes 
(i)  playing  unlawful  games;  (ii)  playing  lawful 
games  in  an  unlawful  place,  e.g.,  in  a  common 
gaming  house  {JenJcs  v.  Turpin). 

By  s.  2  of  the  Betting  Houses  Act,  1853,  every 
betting  house  is  a  common  gaming  house,  and  by  s.  3 
the  owner  or  occupier  thereof  is  punishable  on  sum- 
mary conviction  by  100/.  fine,  or  six  months'  imprison- 
ment with  hard  labour.  By  s.  3,  "  betting  house  " 
includes  any  house,  office,  or  place  used  or  kept  for 
the  purposes  of  (i)  betting  between  persons  resorting 
thereto  and  the  owner,  occupier,  user,  or  person  act- 
ing on  his  behalf,  or  any  person  having  the  care  or 
management  thereof;  (ii)  any  money  or  valuable 
consideration  being  received  on  behalf  of  such  person 
as  consideration  for  a  promise  or  agreement,  express 
or  implied,  to  pay  money,  &c.,  on  any  event  or  con- 
tingency relating  to  any  horse  race,  or  any  other  race, 
fight,  game,  or  sport.  "  Resorting "  here  means  a 
physical  resorting,  and  does  not  include  the  sending 
of  letters  and  telegrams  {R.  v.  Brown) :  but  the 
offence  may  be  proved  by  showing  that  the  house 
was  opened  and  advertised  as  a  betting  house,  though 
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there  is  no  evidence  that  any  one  actually  resorted 
thereto.     (Ibid.) 

It  must  be  noted  that  the  Act  is  directed  against 
betting  places,  not  betting  persom.  It  is  not  the 
carrying  on  of  a  betting  business  that  is  prohibited — 
■which  is  not  in  itself  illegal  [Thwaites  v.  Coulthwaite) 
— but  the  keeping  of  a  place  for  carrjring  it  on ;  to 
constitute  the  ofEence  the  offender  must  in  some  way 
localize  himself.  {Broicn  v.  Patch.)  Whether  this 
has  been  done  is  in  each  case  a  question  of  fact ;  even 
an  umbrella  may  be  a  place  if  used  as  a  means  of 
localization,  but  not  if  used  merely  as  a  means  of 
identification.  {Ibid.)  The  offence  of  keeping  a 
betting  house  is  committed  by  publishing  in  England 
a  newspaper  containing  coupons  for  guessing  com- 
petitions, even  though  the  money  paid  for  the  guesses 
is  sent  abroad.     {Mackenzie  v.  Hawk.) 

Clubs. — A  bond  fide  club,  in  which  betting  is  carried 
on  by  the  members,  is  not  a  betting  house  within  the 
Act  of  1853  {Doicnes  v.  Johnson),  but  may  be  a  common 
gaming  house  within  the  Act  of  1854.  {Jenks  v. 
Turpin.) 

In  this  connection  it  may  be  noted  that,  by  the 
Betting  and  Loans  (Infants)  Act,  1892,  it  is  a  mis- 
demeanour {imp.  3  mos.  h.  I.  or  100/.  fine)  to  send  to 
any  person  known  to  be  an  infant  any  circular 
inviting   him   either  to  bet  or  to  borrow  money. 
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Knowledge  of  the  infancy  is  presumed  wherever  any 
such  circular  is  sent  to  any  place  of  education. 

Betting  is  not  in  itself  a  criminal  offence  {H.  v. 
Brown),  though  it  may  be  punishable  under  certain 
circumstances  :  thus,  by  the  Vagrant  Act  Amendment 
Act,  1873,  persons  playing  or  betting  in  any  public 
place  with  any  instrument  at  any  game  of  chance  may 
be  fined  40s.  on  summary  conviction,  or  punished  as , 
rogues  and  vagabonds  {post,  p.  155).  Again,  to  obtain 
money  by  cheating  in  any  bet  is  punishable  as  ob- 
taining by  false  pretences.    (Gaming  Act,  1845,  s.  17.) 

Lotteries. — A  lottery  is  a  distribution  of  prizes  by 
chance  without  the  use  of  any  skill.  To  keep  a 
lottery  is  to  commit  a  common  nuisance. 

3.  Offences  against  the  Burial  Laws. — The  following 
are  misdemeanours : — 

(a)  To  dispose  of  a  dead  body  in  any  way  in  order 

to  prevent  the  holding  of  an  inquest.  {R. 
v.  Stephenson.) 

(b)  To  remove  a  corpse  from  a  grave,  whether  on 

the  burial  ground  of  a  church  or  dissenting 
chapel;  nor  is  it  any  defence  that  the 
removal  was  from  pious  and  laudable 
motives.     {R.  v.  Sharpe.) 

(c)  To  leave  unburied  the  body  of  a  person  for 

whom  the  accused  is  bound  to  provide  and 
has  the  means  of  providing  Christian  burial. 
The  mere  burning  of  a  dead  body  is  not, 
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however,  an  offence  unless  done  so  as  to 
amount  to  a  nuisance  or  for  the  purpose  of 
preventing  an  inquest.     {B.  v.  Price.) 

4.  Conceahnent  of  Birth. — If  a  woman  is  delivered 
of  a  child,  every  person  who  by  any  secret  disposition 
of  its  dead  body,  whether  it  died  before,  at  or  after 
buih,  endeavours  to  conceal  the  birth  thereof,  is 
guilty  of  a  misdemeanour  (imp.  2  yrs.  h.  L).  (Offences 
against  the  Person  Act,  1861,  s.  60.) 

Whether  there  was  any  attempt  at  concealment  is 
a  question  of  fact  for  the  jury,  depending  on  all  the 
circumstances  of  the  case.  "Secret  disposition," 
however,  includes  the  placing  of  the  body  in  any 
secluded  position  in  which  it  is  not  likely  to  be 
found ;  it  is  not  necessary  that  the  body  should  be 
actually  hidden  from  sight  or  concealed  otherwise 
than  by  its  situation.     {R.  v.  Brown.) 


Offences  relating  to  Game. — By  the  Night  Poaching 
Acts,  1828  and  1844,  whoever  by  night  {i.e.j  from 
one  hour  after  sunset  to  one  hour  before  sunrise) 
(a)  unlawfully  takes  or  destroys  any  game  or  rabbits 
in  any  open  or  enclosed  land  [or  any  highway.  Night 
Poaching  Act,  1844]  ;  (b)  enters  or  is  on  any  land 
[or  highway,  Night  Poaching  Act,  1844]  with  any 
gun,  net  or  instrument  to  destroy  game,  is  punishable 
on  summary  conviction  for  the  Ist  and  2nd  offence  ; 
the  third  offence  is  a  misdemeanour  {p.  s.  7  yrs.). 
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By  s.  2  of  the  Act  of  1828,  the  owner  or  occupier 
of  the  land  [or  land  adjoining  such  highway,  Night 
Poaching  Act,  1844],  or  the  lord  of  the  manor,  or 
his  gamekeeper  may  arrest  any  offender,  who,  if  he 
resists  arrest  or  offers  violence  with  any  offensive 
weapon,  is  guilty  of  a  misdemeanour  {p.  s.  7  yrs.). 

By  s.  9  of  this  Act,  for  three  or  more  persons  by 
night  to  be  on  land  for  the  purpose  of  unlawfully 
taking  game,  if  any  of  such  persons  is  armed  with 
any  offensive  weapon,  is  a  misdemeanour  {p.  s.  14  yrs.). 

Trespass  by  day  in  pursuit  of  game  is  punishable 
on  summary  conviction  under  s.  30  of  the  Game  Act, 
1831,  by  a  fine  of  21.,  or  51.  if  five  or  more  persons 
are  trespassing  together. 

By  ss.  12  and  13  of  the  Larceny  Act,  1861,  the 
killing  or  hunting  of  deer  (a)  is  punishable  on  sum- 
mary conviction  if  the  killing,  &c.  is  in  an  unenclosed 
forest ;  (b)  is  a  felony  {imp.  2  yrs.  h.  I.)  for  a  second 
offence  in  an  unenclosed  or  first  offence  in  an  enclosed 
forest. 

By  s.  17  of  the  same  Act,  to  take  or  kill  hares  or 
rabbits  in  a  warren  is — (a)  if  by  night  a  misdemeanour ; 
(b)  if  by  day  punishable  on  summary  conviction. 


Cruelty  to  Animals. — By  s,  40  of  the  Malicious 
Damage  Act,  1861,  it  is  a  felony  {p.  s.  14  yrs.)  un- 
lawfully and  maliciously  to  kill,  maim,  or  wound  any 
cattle.     To  kill,  maim,  or  wound  any  dog,  bird,  or 
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beast,  or  other  animal  not  cattle,  but  the  subject 
of  larceny  at  Common  Law,  or  ordinarily  kept 
in  confinement  or  for  a  domestic  purpose,  is,  by 
8.  41,  punishable  on  summary  conviction  for  the  first 
offence;  the  second  offence  is  a  misdemeanour  (imp. 
12  mos.  h.  I.).  The  following  offences  are  punish- 
able on  summary  conviction  : — 

(a)  To  cruelly  beat,  illtreat,  overdrive,  abuse,  or 

torture  any  domestic  animal  (5/.  fine  or  im.p. 
3  tnos.  h.  I.).  (Cruelty  to  Animals  Act,  1849, 
ss.  2  and  18.) 

(b)  To  convey  any  such  animal  in  any  vehicle  so 

as  to  cause  it  unnecessary  pain  (3/.  fine;  sub- 
sequent offences,  51.  fine),  (s.  12). 

(c)  Wantonly  or  unreasonably  to  cause  unnecessary 

suffering  to  an  animal  fierce  natures  which  is 
kept  in  captivity,  or  to  cruelly  abuse,  tease,  or 
terrify  such  animal  (5/.  fine  or  imp.  3  mos.  h.l.). 
(Wild  Animals  in  Captivity  Protection  Act, 
1900.) 

(d)  Vivisection  without  a  licence  from  a  Secretary 

of  State  (50/.  fine  fior  \st  offence ;  100/.  fine  or 
imp.  3  mos.  fior  subsequent  offences).  Exhibi- 
tion to  the  general  public  of  any  such  experi- 
ments is  punishable  to  the  same  extent. 
(Cruelty  to  Animals  Act,  1876,  ss.  2  and  6.)  In 
either  of  these  cases  the  offender  may  elect 
to  be  tried  on  indictment. 
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Election  offences  consist  of — 

1.  Corrupt  practices,  including  (a)  bribery,  i.e.y 
directly  or  indirectly  giving  or  offering  any  money 
or  valuable  consideration  in  order  to  influence  votes, 
or  giving  or  promising  any  office  or  employment  to 
any  voter,  or,  in  the  case  of  a  voter,  receiving  or  con- 
tracting for  any  money,  office,  employment,  &c. 
(Corrupt  Practices  Prevention  Act,  1854,  ss.  2  and  3) ; 
(b)  treating,  i.e.,  providing  any  meal,  drink,  or  enter- 
tainment in  order  to  influence  votes,  or,  in  the  case 
of  a  voter,  accepting  any  such  meal,  &c.  (Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  s.  1) ;  (c)  undue 
influence,  i.e.,  impeding  the  free  exercise  of  the  fran- 
chise by  using  or  threatening  force,  injury,  or  loss  to 
any  elector  {Ibid,  s,  2) ;  (d)  personation  or  procuring 
personation  {Ibid,  s.  6).  By  the  Ballot  Act,  1872, 
s.  24,  personation  includes  not  only  applying  for  a 
ballot  paper  in  the  name  of  another  person,  but 
applying  twice  at  the  same  election  for  a  ballot 
paper. 

The  first  three  offences  are  misdemeanours  {imp. 
1  yr.  h.  I.  or  200/.  fine),  but  personation  is  a  felony 
{imp.  2  yrs.  h.  I.). 

2.  Illegal  practices,  including,  by  the  Act  of  1883, 

(a)  making  or  receiving  payments  for  the  conveyance 
of  electors  to  the  poll,  for  bands  of  music,  for  the  use 
of  the  premises  of  an  elector  (unless  he  is  an  adver- 
tising agent)  for  the  exhibition  of  addresses  or  bills ; 

(b)  incurring  more  than  the    maximum  expenses 
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allowed  by  the  Act ;  (c)  using  as  a  committee-room 
an  elementary  school  or  any  licensed  premises  other 
than  a  permanent  club ;  (d)  corruptly  inducing  any 
candidate  to  withdraw;  (e)  by  s.  1  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1895,  making,  with- 
out reasonable  grounds  for  belief  in  its  truth,  any 
false  statement  as  to  the  character  or  conduct  of  a 
candidate. 

Illegal  practices  are  punishable  on  summary  con- 
viction by  100/.  fine. 

The  above  statutes  refer  primarily  to  parliamentary 
elections,  but  have  been  extended  to  municipal  elec- 
tions by  the  Municipal  Election  Act,  1884. 

By  s.  3  of  the  Ballot  Act,  1872,  it  is  a  misde- 
meanour {imp.  2  yrs.  h.  I.  in  case  of  an  election  officer ; 
6  mos.  h.  I.  for  any  other  person)  to  forge  or  interfere 
with  any  ballot  paper  or  tamper  with  any  ballot  box. 


Vagrancy  is  dealt  with  chiefly  under  the  Vagrancy 
Act,  1824.     Vagrants  are — 

1.  Idle  and  Disorderly  Persons  {imp.  1  month  on 
8.  c). — This  includes  (a)  able-bodied  persons  becoming 
chargeable  on  the  parish;  (b)  prostitutes  behaving 
riotously  or  indecently  in  public  places ;  (c)  persons 
begging  in  public  places  or  causing  children  to  do  so. 

2.  Rogues  and  Vagabonds  {it)ip.  3  mos.  on  «.  c). — 
This  includes  (a)  persons  charged  with  being  idle 
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and  disorderly  after  a  previous  conviction  as  such; 
(b)  fortune-tellers ;  (c)  persons  wandering  about  with- 
out visible  means,  and  unable  to  give  a  good  account 
of  themselves ;  (d)  beggars  exposing  wounds  or  de- 
formities; (e)  persons  gaming,  &c.,  in  public  places 
{ante,  p.  150) ;  (f)  any  person  who  (i)  is  found  in  any 
building,  yard,  garden,  &c.,  for  an  unlawful  purpose ; 
(ii)  being  a  reputed  thief,  frequents  any  public  place 
with  intent  to  commit  a  felony ;  (iii)  is  in  possession 
of  any  housebreaking  instrument  with  intent  to  break 
into  any  building,  or  any  offensive  weapon  with  in- 
tent to  commit  any  felony. 

3.  Incorrigible  rogues  are  for  the  most  part  rogues 
and  vagabonds  previously  convicted  as  such.  They 
may  be  committed  to  prison  until  the  next  quarter 
sessions,  and  then  imprisoned  for  one  year  with  hard 
labour  and,  if  males,  whipped. 
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CHAPTER  YII. 

COURTS   OF  CRIMINAL  JURISDICTION. 

1.  The  High  Court  of  Parliament. — The  criminal 
jurisdiction  of  Parliament  belongs  to  the  House  of 
Lords,  and  is  exercised  on  two  occasions  :  (a)  in 
cases  of  impeachment ;  (b)  when  a  peer  claims  the 
right  to  be  tried  by  his  peers. 

A.  Criminal  proceedings  by  way  of  impeachment 
are  taken  before  the  Lords  as  judges  ;  the  Commons 
are  the  prosecutors,  and  the  charge  is  contained  in 
Articles  of  Impeachment.  Either  a  peer  or  a  com- 
moner may  be  impeached — a  peer  for  any  crime,  a 
commoner  for  any  misdemeanour,  and  probably  for 
any  felony.     The  verdict  is  that  of  the  majority. 

B.  A  peer,  if  indicted  for  treason  or  felony,  has 
the  privilege — resting,  perhaps,  on  the  judicium 
parium  clause  of  Magna  Charta — of  being  tried 
by  his  peers.  The  privilege  depends  on  nobility  of 
blood,  and  not  on  the  mere  right  to  a  seat  in  the 
House.  The  proceedings  are  commenced  by  indict- 
ment in  the  ordinary  way  and  removed  by  certiorari. 

If  Parliament  is  sitting  the  Court  is  the  House  of 
Lords,  presided  over  by  the  Lord  High  Steward; 
if  Parliament  is  not  sitting  the  Tribunal  is  the  Court 
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of  the  Lord  High  Steward.  In  the  first  case  the 
Lord  High  Steward  is  merely  a  chairman  voting 
with  the  other  peers ;  in  the  second  case  he  is  the 
sole  judge  and  decides  all  questions  of  law.  The 
Verdict  in  both  cases  is  that  of  the  majority. 

2.  The  King's  Bench  Division. — The  jurisdiction 
of  the  King's  Bench  Division  is :  (a)  original ; 
(b)  transferred. 

A.  The  original  jurisdiction  extends  over  all  in- 
dictable offences  against  the  law  of  England,  but  is 
now  rarely  exercised,  and  only  in  two  cases : 

(1)  Where  an  indictment  is  found  in  London  or 

Middlesex  by  a  grand  jury,  summoned  for 
special  reason  by  the  Master  of  the  Crown 
Office  (35  &  36  Vict.  c.  52). 

(2)  In  proceedings   by    way   of  information — a 

criminal  information  is  a  formal  written  sug- 
gestion of  an  offence  filed  in  the  King's 
Bench  Division ;  it  lies  only  for  misde- 
meanours, and  is  of  two  kinds  : 

(a)  An  information  ex  officio  which  may  be 
filed  by  the  Attorney-General  for  serious  mis- 
demeanours concerning  the  state,  or  tending 
to  disturb  the  government,  such  as  seditious 
libels  and  riots,  oppression  or  neglect  of  duty 
by  public  officers,  and  offences  against  the 
revenue  laws. 
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(b)  An  information  filed  by  the  Master  of 
the  Crown  Office,  with  the  leave  of  the  Court, 
at  the  instance  of  a  private  person.  Leave 
is  granted  only  in  misdemeanours  of  a  gross 
character,  such  as  libel  on  sonfie  person  in  a 
public  capacity.  The  application  for  leave  is 
made  to  a  Divisional  Court  of  the  King's 
Bench  Division  by  motion,  founded  on  affi- 
davit, for  an  order  nisi  calling  upon  the 
offender  to  show  cause  why  a  criminal  infor- 
mation should  not  be  filed  against  him. 

Procedure. — In  both  cases  a  writ  of  subjioena  is 
issued,  to  which  the  defendant  enters  appearance ; 
the  information  is  then  filed,  and  the  defendant 
pleads  to  it,  issue  is  joined  thereon,  and  the  trial  is 
in  most  cases  at  nisi  prius  before  a  special  jury. 

By  48  Geo.  III.  c.  58,  any  judge  of  the  King's 
Bench  Division,  on  affidavit  or  certificate  that  an 
indictment  has  been  found  or  information  filed  in 
that  Court  against  any  person  for  a  misdemeanour, 
may  issue  a  warrant  for  the  apprehension  and 
holding  to  bail  of  the  accused. 

B.  The  transferred  jurisdiction. — Any  criminal 
proceeding  may,  for  special  cause,  be  transferred 
into  the  King's  Bench  Division  by  writ  of  certiorari. 
This  is  a  writ  issuing  from  the  King's  Bench 
Division  and  directed  to  any  inferior  Court,  re- 
quiring it  to  return  the  records  of  any  indictment 
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or  inqmsition  depending  before  it,  so  that  the  person 
charged  may  be  tried  in  the  King's  Bench  Division, 
or  before  such  justices  as  the  King's  Bench  Division 
may  direct. 

The  writ  of  certiorari  is  demandable,  as  of  right, 
by  the  Crown,  and  issues  as  of  course  when  applied 
for  by  the  Attorney- General  or  other  officer  of  the 
Crown.  Private  prosecutors  and  defendants  must, 
however,  obtain  leave,  which — except  in  the  case  of 
bodies  corporate  not  authorized  to  appear  by  at- 
torney in  the  Court  in  which  the  indictment  is 
preferred — will  only  be  granted  on  the  following 
grounds : — 

(1)  That  a  fair  and  impartial  trial  cannot  be  had 
in  the  Court  below.  (2)  That  a  difficult 
question  of  law  is  likely  to  arise.  (3)  That 
a  special  jury  is  required.  (4)  That  it  is 
necessary  for  the  jury  to  view  premises  in  a 
county  other  than  that  in  which  the  indict- 
ment is  preferred. 

Procedure. — The  writ  is  obtained  by  motion  to  a 
Divisional  Court  of  the  King's  Bench  Division  for 
an  order  nisi  to  show  cause,  or,  in  vacation,  by  appli- 
cation to  a  judge  in  Chambers  for  a  summons  to 
show  cause.  A  private  person  applying  for  the  writ 
must  enter  into  recognizances  to  pay  the  costs,  sub- 
sequent to  removal,  if  unsuccessful.  Offences  com- 
mitted out  o/the  jurisdiction  of  the  Central  Criminal 


COURTS  OF  CRIMINAL  JURISDICTION.         161 

Court  may  be  ordered  to  be  tried  in  that  Court ; 
when  tbe  indictment  is  removed  from  the  Central 
Criminal  Court  the  King's  Bench  Division  will 
name  in  the  writ  the  county  or  jurisdiction  in  which 
the  trial  is  to  take  place. 

Trial  in  the  King's  Bench  Division. — In  treason 
and  felony  trial  is  at  bar,  i.e.,  before  the  judges 
sitting  in  banc,  in  misdemeanours  it  may  be  at  bar  or 
at  nisiprius,  but  is  usually  the  latter. 

3.  The  Assize  Courts. — Here  the  judges  sit  as 
commissioners  by  virtue  of  the  following  com- 
missions : — 

(a)  Of  Oyer  and  Terminer,  under  which  indict- 

ments found  at  the  same  assizes  are  tried. 

(b)  Of  Gaol  Delivery,  imder  which  prisoners  in 

gaol  may  be  tried. 

(c)  Of  Nisi  Prius  for  civil  cases. 

(d)  Of  The  Peace,  imder  which  all  justices  are 
bound  to  attend  on  and  assist  the  judges  in 
matters  within  their  own  knowledge  and 
jurisdiction. 

For  the  assizes  the  whole  country  is  divided 
into  eight  circuits  over  which  the  judges  travel 
holding  the  Courts  at  specified  towns.  On 
all  circuits  there  are  Winter,  Summer,  and 
Autumn  Assizes ;  on  the  Northern  and  North 
Eastern  there  is  also  an  Easter  Assize. 
w.  11 
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4.  The  Central  Criminal  Court. — This  Court  was 
established  in  1834  for  the  trial  of  indictable  offences 
committed  in  London,  Middlesex,  and  parts  of  Essex, 
Kent,  and  Surrey,  the  whole  district  over  which  it 
has  jurisdiction  being  made  an  artificial  county. 

The  judges  of  this  Court  include  the  judges  of  the 
High  Court,  the  Recorder,  the  Common  Sergeant, 
and  the  Lord  Mayor  and  Aldermen ;  the  Court  sits 
twelve  times  a  year  under  commissions  of  Oyer  and 
Terminer,  and  Gaol  Delivery. 

Indictments  found  at  sessions  within  the  jurisdic- 
tion of  the  Central  Criminal  Court  may  be  trans- 
ferred to  this  Court  by  certiorari  issued  by  one  of 
the  High  Court  Judges  on  the  commission,  or  by  the 
Recorder.  The  procedure  in  the  Central  Criminal 
Court  is  usually  by  indictment. 

5.  Quarter  Sessions,  which  are  (a)  county ;  (b)  bo- 
rough. The  authority  of  each  is  the  same,  but  the 
constitution  of  the  Court  varies.  In  the  county 
sessions  the  justices  of  the  peace  are  judges ;  at  the 
borough  sessions  a  recorder.  Both  Courts  are  held 
four  times  a  year  ;  their  criminal  jurisdiction  is  : — 
A.  Appellate ;  B.  Original. 

A.  The  Appellate  Jurisdiction. — In  certain  eases 
the  Courts  of  quarter  sessions  can  hear  appeals  from 
summary  convictions  when  such  appeal  is  expressly 
allowed  by  statute.  The  decision  of  the  Court  is 
final,  unless  a  special  case  on  a  point  of  law  is  stated 
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for  the  opinion  of  the  King's  Bench  Division ;  the 
latter  Court  will  not,  however,  compel  the  Court  of 
quarter  sessions  by  mandamus  to  state  a  special  case. 

B.  The  Original  Jurisdiction. — The  Courts  of 
quarter  sessions  have  jurisdiction  over  minor  criminal 
offences.  The  full  list  of  offences  not  within  their 
jurisdiction  will  be  found  in  s.  1  of  the  Quarter 
Sessions  Act,  1842 ;  the  chief  of  these  are  : — Treason ; 
murder  or  any  capital  felony,  or  any  felony — other 
than  burglary — which,  when  committed  by  a  person 
not  previously  guilty  of  felony,  is  punishable  by 
penal  servitude  for  life ;  forgery ;  perjury ;  bigamy ; 
libel ;  abduction  of  women  and  girls  and  indictable 
offences  under  the  Criminal  Law  Amendment  Act, 
1885 ;  concealment  of  birth ;  misdemeanours  under 
88.  75—86  of  the  Larceny  Act,  1861  {i.e..,  frauds  by 
agents,  bankers,  &c.)  ;  conspiracy,  except  conspiracies 
to  commit  a  crime  which  could  be  tried  at  quarter 
sessions  if  committed  by  one  person;  offences  by 
corporations. 

The  procedure  at  quarter  sessions  is  usually  by 
indictment.  By  the  Assizes  Relief  Act,  1889,  offences 
within  the  jurisdiction  of  the  sessions  must  not  be 
sent  for  trial  at  the  assizes  imless  the  committing 
justices  or  the  High  Court  for  special  reason  bo 
direct. 

6.  Petty  Sessions. — Sec  post,  p.  242. 

7.  The  Coroner's  Court. — The  duty  and  authority 

11(2) 
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of  a  coroner  is  regulated  cHefly  by  the  Coroner's  Act, 
1887.  Whenever  any  person  dies  in  prison,  or  by 
an  unknown  cause,  or  comes  to  a  violent  end,  the 
coroner  must,  on  receiving  notice  of  the  death, 
summon  a  jury  of  not  less  than  twelve  or  more  than 
twenty-three  jurors.  The  jury  must  view  the  body 
— without  view  the  inquisition  is  void — and  must 
hear  the  evidence  of  any  witnesses  whom  the  coroner 
thinks  it  necessary  to  examine.  The  evidence  is  on 
oath,  is  taken  down  in  writing  and  signed  by  the 
witness  and  by  the  coroner,  and  is  then  termed  the 
deposition  of  the  witness.  The  coroner  then  sums 
up,  after  which  the  jury  return  their  verdict  and 
certify  it  by  an  inquisition  in  writing ;  if  the  verdict 
is  one  of  murder  or  manslaughter,  or  accessory  before 
the  fact  to  a  murder,  against  any  person,  the  coroner 
must,  if  that  person  is  not  in  custody,  issue  a  warrant 
for  his  arrest.  He  must  also  bind  the  witnesses  by 
recognisances  to  appear  at  the  assizes  or  Central 
Criminal  Court  to  prosecute  and  give  evidence 
against  the  person  so  charged,  and  must  send  the 
inquisition,  depositions  and  recognizances  to  the 
Court  in  which  the  trial  is  to  be.  Proceedings  in 
that  Court  can  then  be  taken  upon  the  inquisition, 
which  is  equivalent  to  the  finding  of  a  grand  jury. 
In  practice,  however,  the  accused  is  taken  before  a 
magistrate,  and  an  indictment  is  preferred  against 
him  in  the  ordinary  way  after  his  committal  by  the 
magistrate. 
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8.  The  Court  of  Crown  Cases  Reserved. — See  post j 
p.  202. 

9.  The  University  Courts  of  Oxford  and  Cambridge 
also  possess  a  limited  criminal  jurisdiction  which 
need  not  be  discussed  here. 
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CHAPTER  VIII. 

PROCEEDINGS   BY  INDICTMENT. 

The  only  proceedings  that  will  be  considered  any- 
further  in  this  book  are  the  ordinary  proceedings  by 
indictment  at  assizes  (including  the  Central  Criminal 
Court)  or  quarter  sessions. 

An  offence  having  been  committed,  the  first  step 
is  to  secure  the  presence  of  the  offender.  This  may 
be  done — 

1.  By  means  of  a  complaint  to  a  justice  of  the 

peace,  who   will    then    issue  a  summons   or 
warrant. 

2.  Without  such  complaint  by  the  arrest  of  the 

offender  without  warrant. 

1.  A  summons  or  warrant  may  i  be  issued  whenever 
a  complaint  is  made  to  one  or  more  justices  that  a 
person  (a)  has  committed  an  indictable  offence  within 
his  or  their  jurisdiction,  or  (b)  having  committed 
such  an  offence  elsewhere,  resides  within  the  juris- 
diction.    (Indictable  Offences  Act,  1848,  s.  1.) 

A  summons  may  be  issued  on  verbal  and  unsworn 
information  (s.  8) ;   it  is  addressed  to  the  accused. 
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states  the  nature  of  the  charge,  and  orders  him  to 
appear  tefore  a  justice  at  a  certain  time.  It  is  served 
personally,  or  left  at  his  usual  or  last  known  resi- 
dence ;  if  it  is  disobeyed  a  warrant  may  be  issued 
(8.  9). 

A  warrant  can  be  issued  only  upon  information  in 
writing  and  on  oath  (s.  8).  It  is  addressed  to  a 
constable  or  the  constables  in  the  jurisdiction  of  the 
issuing  justice,  it  states  the  ofEence,  describes  the 
accused,  and  orders  him  to  be  arrested  and  brought 
before  a  justice.  It  may  be  issued  on  Sunday  and 
remains  in  force  until  executed  (ss.  4  and  10) ;  except 
in  a  case  of  felony  the  constable  must  have  the 
warrant  with  him  when  making  the  arrest. 

Backing  the  Warrant. — A  warrant  of  a  justice  of 
one  county  can  only  be  enforced  in  another  county  if 
"  backed,"  i.e.^  endorsed  with  the  signature  of  a 
justice  in  that  county.  A  warrant  issued  in  England 
may  be  backed  in  any  county  of  England,  in  Ireland, 
Scotland,  the  Channel  Isles,  and  Isle  of  Man  (ss.  12 
— 14),  If  the  accused  is  in  any  other  part  of  British 
dominions  he  may  by  a  similar  means  be  arrested 
and  brought  back  under  the  Fugitive  Offenders  Act, 
1881.  If  he  has  escaped  to  a  foreign  country  he  can 
only  be  brought  back  by  means  of  extradition  [post, 
p.  249). 

2.  Arrest  without  warrant  may  be  by  a  constable 
or  other  officer,  or  by  a  private  person. 
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A. — Any  person  must  arrest  and  give  into  custody 
an  offender  in  tkree  cases : 

1.  Where   a  felony   is    committed    or  dangerous 

wound  given  in  his  presence. 

2.  Under  the  Riot  Act,  1715,  where  rioters  do  not 

disperse  after  proclamation. 

3.  By    the    Police    Property    Act,    1897,    where 

property  is  offered  to  him  for  sale  or  pledge 

with  respect  to  which  he  has  reasonable  cause 

to  believe  that  an  offence  has  been  committed 

under  the  Larceny  Act,  1861. 

A  private  person  is  also  bound  to  assist  a  police 

ofl&cer  when  called  upon  to  do  so,  and  if  he  refuses  is 

guilty  of  a  misdemeanour.     {R.  v.  Sherlock.) 

B.  Any  person  may  arrest  and  give  into  custody 
without  warrant : 

1.  On  reasonable  suspicion  of  felony  provided  that 

(a)  a  felony  has  been  committed,  and  (b)  that 
there  was  reasonable  cause  to  suspect  the 
person  arrested. 

2.  Under  various  statutes,  e.g.,  (a)  any  one  may 

an*est,  without  warrant,  any  person  found 
committing  an  indictable  offence  by  night 
(Prevention  of  Offences  Act,  1851,  s,  11),  or  any 
offence  (except  angling  in  the  day  time) 
punishable  under  the  Larceny  Act,  1861,  or 
any  indictable  offence  against  the  Coinage 
Act,  1861 ;  (b)  the  owner  of  property  or  his 
servant  in  respect  of  which  an  offence  is  com- 
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mitted  under  the  Malicious  Damage  Act,  1861, 
or  s.  1  of  the  Night  Poaching  Act,  1828,  may 
arrest  the  offender  without  warrant. 

C.  A  constable  may  also  arrest  without  warrant : 

1.  For  treason  or  breach  of  the  peace  committed 

in  his  presence. 

2.  On  reasonable  charge  of  felony,  or  reasonable 

suspicion  that  a  felony  has  been  committed, 
even  though  no  felony  has  actually  been  com- 
mitted. In  this  respect  the  powers  of  a 
constable  are  much  wider  than  those  of  a 
private  person  who  is  liable  to  an  action  for 
false  imprisonment  unless  he  can  prove  the 
actual  commission  of  a  felony. 

3.  Under  various  statutes,  e.g.  : 

(a)  Under  the  Larceny  Act,  1861,  Malicious 
Damage  Act,  1861,  and  Offences  against  the 
Person  Act,  1861,  where  any  person  is  found 
loitering  by  night  and  is  suspected  of  an  offence 
against  either  of  these  Acts;  (b)  where  any 
holder  of  a  licence  imder  the  Penal  Servitude 
Acts,  or  any  person  under  police  supervision 
is  reasonably  suspected  of  having  committed 
any  offence.  (Penal  Servitude  Act,  1891,  s.  2.) 

D,  Justices,    Sheriffs,    and    Coroners    have    also 
certain  powers  of  arrest  without  warrant. 

After  arrest  the  accused  must,  as  soon  as  possible, 
be  taken  before  a  justice  in  order  that  the  charge  may 
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be  investigated.  The  place  where  this  is  done  is 
not  an  open  Court,  and  the  public  may  be  excluded 
unless  the  offence  is  one  with  which  the  magistrate 
can  deal  summarily. 

The  attendance  of  witnesses  may  be  secured  by 
summons  or  warrant;  their  evidence  is  then  taken 
before  the  magistrates  in  the  presence  of  the  accused, 
who,  by  himself  or  his  counsel,  has  the  right  of 
cross-examination. 

Each  witness  may  be  examined,  cross-examined, 
and  re-examined ;  the  evidence  is  taken  down  in 
writing  and  signed  by  the  witness  and  the  magis- 
trate, and  is  called  the  deposition  of  that  witness. 
From  these  depositions  the  indictment  is  pre- 
pared ;  they  are  also  of  importance,  for  the  reason 
that  if  the  witness  is  at  the  time  of  the  trial  dead 
or  too  ill  to  attend,  his  deposition  may  be  read 
on  proof  that  it  was  taken  before  the  accused  who 
had  an  opportunity  of  cross-examination  (Indictable 
Offences  Act,  1848,  s.  17).  The  prisoner  also  may 
at  any  time  before  the  first  day  of  the  assizes  or 
sessions  have  copies  of  the  depositions  upon  pay- 
ment of  a  reasonable  charge.  At  the  trial  he  may 
inspect  them  without  charge. 

When  the  evidence  for  the  prosecution  is  all  taken, 
the  depositions  are  read  over  to  the  accused,  after 
which  the  magistrate  asks  him  if  he  wishes  to  say 
anything  in  answer  to  the  charge,  cautioning  him 
that  he  need  not  say  anything,  but  that  anything 
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which  he  does  say  will  be  taken  down,  and  may  be 
used  as  evidence  against  him  on  his  trial.  The 
magistrate  ought,  at  the  same  time,  to  tell  the 
accused  that  he  has  nothing  to  hope  from  any  promise 
of  favour,  and  nothing  to  fear  from  any  threat  which 
may  be  used  to  induce  him  to  confess.  Whatever 
he  may  say  is  then  taken  down  and  signed  by  the 
magistrate.  He  may  then,  if  he  desires,  call  any 
witnesses,  their  depositions  being  taken  in  the  same 
way  as  those  for  the  prosecution  ;  he  may  also,  if  he 
likes,  by  virtue  of  the  Criminal  Evidence  Act,  1898, 
go  into  the  witness-box  himself  and  give  evidence  on 
oath  on  his  own  behalf  instead  of  making  a  state- 
ment from  the  dock. 

If  the  inquiry  cannot  be  completed  at  one  hearing, 
the  magistrate  may  by  warrant  remand  the  accused 
to  prison  for  eight  days,  or  verbally  for  three  days, 
or  may  let  him  out  on  bail  until  the  next  hearing. 

If,  after  hearing  all  the  evidence  against  the 
accused,  the  magistrate  thinks  that  it  is  not  sufficient 
to  put  him  upon  trial  for  any  indictable  offence^  he 
must  discharge  him;  but  if  he  thinks  the  evidence 
sufficient,  or  if  it  raises  a  strong  or  probable  pre- 
sumption of  his  guilt,  he  must  commit  him  for  trial, 
either  sending  him  to  gaol  for  safe  custody  or 
admitting  him  to  bail  (pos^,  p.  247).  (Indictable 
Offences  Act,  1848,  s.  25.) 

In  case  of  committal,  the  witnesses  for  the  pro- 
secution and  defence  are  bound  over  by  recognizances 
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to  appear  at  the  trial,  and  the  recognizances,  deposi- 
tions, information  and  statement  of  the  prisoner  are 
sent  to  the  Court  in  which  the  trial  is  to  take  place. 


Having  now  concluded  the  proceedings  before  the 
magistrate,  we  come  to  the  trial  itself  at  the  assizes, 
Central  Criminal  Court  or  sessions.  The  first  step  is 
to  prepare  the  hill  of  indictment  which  is  to  be  laid 
before  the  grand  jury,  and  which  is  drawn  up  from 
the  depositions  usually  by  an  officer  of  the  Court,  but 
sometimes  by  counsel. 

An  indictment  is  defined  as  "  a  written  accusation 
of  one  or  more  persons  of  a  crime,  preferred  to  and  pre- 
sented on  oath  by  a  grand  jury."  Strictly  speaking, 
it  is  a  bill  of  indictment  when  preferred  to  the  grand 
jury;  when  found  by  them  to  be  a  true  bill  and 
presented  by  them  it  is  an  indictment. 

Every  indictment  has  three  parts  (see  p.  26,  ante) — 

1.  The   commencement,  including    (a)  the  venue ; 

Suffolk,   to  wit.      (b)    The  presentment;   tJie 
jurors  .  .  .  present. 

2.  The    statement,   that    J.   S.,  Sfc.    [^stating    t/ie 

offence']. 

3.  The  conclusion,  against  the  peace  .  .  .  dignity. 

1.  The  venue  is  the  only  part  of  the  commence- 
ment that  requires  comment ;  it  is  inserted  in  the 
margin,   and  indicates  the  county  or  district  over 
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whicli  the  Court  has  jurisdiction  and  from  which  the 
jurors  are  drawn.  The  general  common  law  rule  is 
that  the  venue  in  the  margin  should  be  the  jurisdic- 
tion within  which  the  offence  was  committed,  for  at 
Common  Law  only  a  jury  of  the  district  within 
which  an  offence  was  committed  could  convict  of  it. 
To  this  rule  there  are  now  many  statutory  excep- 
tions :  thus,  in  offences  against  the  Customs  Acts  the 
venue  may  be  laid  in  any  county ;  in  forgery  the 
venue  may  be  laid  in  the  county  of  commission,  or 
where  the  offender  is  apprehended  or  is  in  custody  ; 
in  case  of  offences  committed  on  any  coach,  vessel, 
&c.,  employed  in  any  journey  the  venue  may  be  laid 
in  any  county  through  which  it  passed;  where  an 
offence  is  begun  in  one  county  and  finished  in 
another  the  venue  may  be  laid  in  either. 

Offences  committed  on  Land  Abroad. — The  national 
jurisdiction  of  the  Courts  of  Common  Law  is  terri- 
torial, and  no  person  can  be  tried  under  English  law 
for  an  offence  committed  on  land  abroad  except 
imder  the  authority  of  a  statute. 

The  following  are  the  chief  offences  which  can 
by  statute  be  tried  in  England  when  committed 
abroad  by  British  subjects: — Treason;  murder  and 
manslaughter,  whether  of  a  British  subject  or  a 
foreigner ;  bigamy ;  offences  against  the  Official 
Secrets  Act,  1889,  the  Foreign  Enlistment  Act,  1870, 
and  the  Commissioners  of  Oaths  Act,  1889. 
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Offences  committed  aVoad  by  a  foreigner  are  not 
triable  by  English  Courts  except  (probably)  offences 
against  s.  687  of  the  Merchant  Shipping  Act,  1894, 
which  provides  for  the  punishment  of  certain  offences 
when  committed  by  any  person  who  is  or  was  within 
the  three  months  preceding  the  offence  employed  as 
master  seaman  or  apprentice  on  a  British  ship. 

Offences     in    the     Admiralty    Jurisdiction. — The 

Admiralty  jurisdiction  extends,  at  Common  Law, 
over  British  ships  upon  the  high  seas  or  on  foreign 
rivers  below  bridges  "where  great  ships  go,"  but 
not  over  ships  upon  rivers  in  England  or  land-locked 
creeks  and  arms  of  the  sea.  All  offences  committed 
within  the  Admiralty  jurisdiction,  by  British  subjects 
or  foreigners,  were  formerly  tried  in  the  Court  of  the 
Lord  High  Admiral,  but  now,  as  the  result  of  a 
series  of  statutes,  may  be  tried  by  any  Court  which 
would  have  had  cognizance  of  the  offence  if  com- 
mitted within  its  ordinary  jurisdiction.  A  British 
subject  may  also,  under  s.  686  of  the  Merchant 
Shipping  Act,  1894,  be  tried  in  England  for  offences 
committed  in  a  foreign  port  or  on  a  foreign  ship  to 
which  he  does  not  belong. 

Offences  conmiitted  on  foreign  ships  were  not  at 
Common  Law  within  the  Admiralty  jurisdiction, 
but  it  is  now  provided  by  s.  2  of  the  Territorial 
Waters  Jurisdiction  Act,  1878,  that  an  offence  com- 
mitted by  any  person,  British  subject  or  foreigner  on 
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the  open  sea  within  the  territorial  waters  of  His 
Majesty,  i.e.,  within  one  marine  league  from  low 
water-mark,  is  an  offence  within  the  jurisdiction  of 
the  Admiral,  though  committed  on  board  of  or  by- 
means  of  a  foreign  ship,  and  may  be  punished 
accordingly.  With  this  exception  an  offence  com- 
mitted by  a  foreigner  on  a  foreign  vessel  is  not 
triable  in  English  Courts. 

2.  The  Statement. — This  is  the  most  important 
part  of  the  indictment ;  it  must  state  clearly  the 
offence  charged  against  the  prisoner,  and  directly 
charge  him  with  having  committed  it.  All  the 
facts,  circumstances,  and  intent  which  constitute  the 
offence  must  be  set  out  with  certainty,  so  that  he 
may  know  precisely  what  is  the  charge  against  him, 
and  may  prepare  his  defence  accordingly,  that  he 
may  be  able,  in  case  of  another  prosecution  for  the 
same  offence,  to  plead  a  conviction  or  acquittal  on 
the  first  indictment,  and  that  the  Court  may  know 
what  judgment  to  give  on  conviction.     Thus : — 

The  name  of  the  accused  must  be  correctly  stated, 
if  it  is  not  known  he  must  be  described  as  "a  person 
whose  name  is  to  the  jurors  imknown,  but  who  is 
personally  brought  before  them  by  the  keeper  of  the 
prison."  Similarly,  the  name  of  the  person  against 
whom  the  offence  was  committed  must  be  given 
correctly. 

The  ownership  of  property  must  be  rightly  laid ; 
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in  case  of  larceny  from  a  bailee,  the  property  may 
be  laid  either  in  the  bailor  or  the  bailee  unless  the 
larceny  was  by  the  bailor,  when  the  property  is  laid 
in  the  bailee. 

So  also  any  of  the  following,  when  they  are  of  the 
essence  of  the  offence,  must  be  correctly  set  out : — 

Time. — As  in  burglary,  bigamy,  murder  and  all 
offences  in  which  the  indictment  must  be 
preferred  within  a  certain  time.  At  Common 
Law  no  lapse  of  time  can  bar  criminal  pro- 
ceedings, but  exceptions  have  been  made  by 
statute :  thus,  in  treason  (except  attempted 
murder  of  the  King),  proceedings  must  be 
commenced  within  three  years ;  in  offences 
against  the  Night  Poaching  Act,  1828,  within 
twelve  months ;  in  offences  against  s.  5  of  the 
Criminal  Law  Amendment  Act,  1885,  within 
three  months. 

Place. — As  in  burglary  and  nuisances. 

Manner  and  Intent. — Thus,  felonies  must  be  laid 
to  have  been  committed  ^^feloniously  "  ;  mur- 
der '^feloniously  and  of  malice  aforethought  "  ; 
obtaining  by  false  pretences  "  unlawfully  and 
with  intent  to  defraud." 

Guilty  Knowledge. — As  in  receiving  stolen  pro- 
perty. 
Absolute  correctness  in  every  detail  was  formerly 
essential,  but  by  s.  1  of  the  Criminal  Procedure  Act, 
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1851,  the  Court  may — if  the  variance  is  not  material 
and  the  prisoner  cannot  thereby  be  prejudiced — 
amend  mere  misdescriptions  in  the  name  of  any 
person  or  thing  or  the  ownership  of  any  property. 
But  no  amendment  will  be  allowed  which  alters  the 
nature  or  quality  of  the  offence  charged. 

If  any  necessary  ingredient  of  the  offence  is 
omitted  the  indictment  is  bad,  and  the  defendant,  as 
we  shall  see,  may  move  to  quash  it,  or  may  demur, 
or  move  in  arrest  of  judgment,  or  bring  a  writ  of 
error. 

An  indictment  may,  however,  also  be  bad  either 
because  defendants  are  improperly  joined,  or  because 
offences  are  improperly  joined. 

Joinder  of  Defendants. — Where  several  persons  join 
in  one  offence  they  may,  as  a  rule,  be  indicted 
separately  or  together.  But  this,  of  course,  cannot 
be  done  where  the  offence  is  by  its  nature  several, 
as  perjury,  and  in  such  a  case  the  joinder  of  defen- 
dants will  vitiate  the  indictment. 

Joinder  of  Offences  in  different  Counts. — ^An  indict- 
ment often  contains  several  counts  or  charges,  each 
count  being,  for  the  purposes  of  evidence  and  judg- 
ment, eqidvalent  to  a  fresh  indictment.  This  may 
be  done — 

1.  To  charge  the  same  facts  as  constituting  different 
offences  of  the  same  class.     Thus,  on  the  same 
facts,  the  prisoner  may,  in  different  counts  of 
w.  12 
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the  same  indictment,  be  charged  with  "wound- 
ing with  intent  to  murder,^'  and  with  "tcounding 
mth  intent  to  do  grievous  bodily  harmP  The 
necessity  for  this  is,  however,  often  avoided 
by  the  power  given  to  the  jury  of  finding  the 
accused  guilty  of  other  offences  than  that 
charged  in  the  indictment  (pos^,  p.  195). 

2.  To  charge   distinct  offences.     Here  the  rules 
vary. 

In  treason  there  may  be  different  counts  charging 
different  species  of  treason. 

In  felony,  distinct  felonies  of  the  same  or  different 
natures  may  in  law  be  charged  in  different  counts, 
but  in  practice  the  prosecutor  is  usually  required  to 
elect  on  which  he  will  proceed.  The  same  felony 
may,  however,  be  charged  in  different  counts  in 
different  ways :  thus,  where  the  ownership  of  goods 
is  doubtful,  they  may  be  charged  in  one  count  as  the 
goods  of  A.,  and  in  another  as  the  goods  of  B.  And 
even  in  practice  counts  may  be  combined  (a)  of 
stealing  and  receiving,  (b)  of  forging  and  uttering, 
(c)  of  three  distinct  acts  of  stealing  and  embezzle- 
ment committed  against  the  same  person  within  six 
months.     (Larceny  Act,  1861,  ss.  5  and  71.) 

In  misdemeanours,  an  indictment  may,  and  fre- 
quently does,  contain  several  counts  for  distinct 
offences  of  the  same  nature,  as  of  several  assaults, 
perjuries  {JR.  v.  Castro)  or  frauds.     But  here,  also, 
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the  prosecutor  may  be  required  to  elect,  if  the  joinder 
will  embarrass  the  defence. 

If  a  count  for  felony  is  joined  with  one  for  mis- 
demeanour the  indictment  may  be  quashed,  or  judg- 
ment may  be  arrested  on  a  general  verdict,  but  not 
if  the  prisoner  is  convicted  of  the  felony  alone.  [R. 
V.  Ferguson.) 

In  indictments  for  any  "crime"  as  defined  by 
8.  20  of  the  Prevention  of  Crimes  Act,  1871,  i.e.,  any 
felony,  or  the  offence  of  uttering  false  or  counterfeit 
coin,  or  possessing  counterfeit  gold  or  silver  coin,  or 
obtaining  goods  or  money  by  false  pretences,  or  con- 
spiracy to  defraud,  or  any  misdemeanour  under  s.  58 
of  the  Larceny  Act,  1861,  a  coimt  charging  a  pre- 
vious conviction  for  any  "  crime "  may  be  added. 
The  sole  object  of  this  is  to  increase  the  Court's 
power  of  punishment,  and  the  previous  conviction  is 
not  disclosed  to  the  jury  imtil  the  prisoner  is  found 
guilty  of  the  offence  for  which  he  is  being  tried. 

Joinder  of  Offences  in  the  same  Count. — In  general 
only  one  offence  can  be  charged  in  each  count,  other- 
wise the  count  is  void  for  duplicity.  To  this  there 
are  two  exceptions : — 

1.  A    count    for    bm*glary  usually  charges    the 

accused  (i)  with  breaking  and  entering  with 
intent  to  commit  a  felony ;  (ii)  with  having 
committed  a  felony. 

2.  In  indictments  for  embezzlement,  three  distinct 

12(2) 
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offences  committed  against  the  same  person 
may  be  charged  in  the  same  count,  but  are 
usually  charged  in  different  counts. 

The  Conclusion. — The  conclusion  in  the  precedent 
given  on  p.  26  is  that  of  an  indictment  for  a  common 
law  offence.  In  case  of  statutory  offences  the  con- 
clusion runs,  "  against  the  form  of  the  statute  in 
such  cases  made  and  provided  and  against  the 
peace,"  &c.  But  errors  in  this  part  of  the  indict- 
ment are  immaterial,  for  by  s.  24  of  the  Criminal 
Procedure  Act,  1851,  no  indictment  is  to  be  held 
insufficient  for  want  of  a  proper  or  formal  conclusion. 


The  Grand  Jury. — The  bill  of  indictment  being 
drawn  up  must  now  be  submitted  to  the  grand 
jury,  whose  function  is  to  consider  whether  the 
evidence  for  the  prosecution  is  sufficient  to  put  the 
accused  on  trial.  The  grand  jury  are  sworn,  are 
then  charged  by  the  presiding  judge,  who  advises 
them  as  to  the  evidence  on  each  indictment,  after 
which  they  retire  to  their  room  to  consider  the  bills. 
The  witnesses  for  the  prosecution  only  ai*e  called 
before  them  and  examined  on  oath;  the  grand 
jury  have  nothing  to  do  with  the  defence,  and  not- 
withstanding the  Criminal  Evidence  Act,  1898,  not 
even  the  accused  may  give  evidence  before  them ; 
nor  is  it  their  business  to  inquire  into  the  sanity 
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of  the   accused,   which  is   for   the    petty   jury  to 
determine. 

If  the  evidence  is  sufl&cient  the  words  "  true  bill " 
are  indorsed  on  the  indictment ;  if  it  is  insufficient 
the  indorsement  is  *'  no  true  bill,"  when  the  bill 
is  said  to  be  thrown  out,  but  it  may,  however,  be 
preferred  agaia  to  the  grand  jury  at  subsequent 
assizes  or  sessions.  The  finding  must  be  by  a 
majority  of  at  least  twelve,  for  which  reason  the 
grand  jury  must  consist  of  not  less  than  twelve  or 
more  than  twenty-three.  The  bill  thus  indorsed  is 
returned  into  Court,  where  the  effect  of  the  finding 
is  read  out.  So  far  we  have  been  considering  the 
ordinary  procedure  after  committal  by  magistrates, 
but  two  possible  variations  may  be  noted  : 

1.  Presentment. — Originally  the  function  of  the 
grand  jury  was  to  "  present "  to  the  Court  matters 
within  their  own  knowledge,  and  theoretically  they 
are  still  entitled  to  do  this,  in  which  case  an  indict- 
ment would  be  drawn  up  upon  the  presentment.  In 
practice,  however,  presentment  is  obsolete. 

2.  Bill  Preferred  without  Proceedings  before  a 
Magistrate. — Before  1859  it  was  possible  for  any 
private  person  to  prefer  an  indictment  to  a  grand 
jury  without  any  previous  inquiry  before  a  magis- 
trate, or  even  when  the  magistrate  refused  to  commit. 
To  remedy  abuses  thus  caused  the  Vezatious  Indict- 
ments Act,  1859,  was  passed,  which  provides  that  for 
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certain  misdemeanours  no  indictment  can  be  laid 
before  a  grand  jury  unless  (a)  the  prosecutor  has 
been  bound  over  by  recognizances  to  prosecute,  or 
(b)  the  accused  has  been  committed  to  or  detained  in 
custody,  or  bound  over  to  appear,  or  (c)  the  indict- 
ment has  been  preferred  by  the  direction  or  with  the 
consent  in  writing  of  a  judge  of  the  High  Court,  or 
the  Attomey-Greneral  or  Solicitor-General,  or — in  case 
of  an  indictment  for  perjury — by  the  direction  of  any 
Court,  judge,  or  public  functionary  authorized  by 
the  Criminal  Procedure  Act,  1851,  to  direct  a  pro- 
secution for  perjury.  The  offences  in  question  are : 
perjury;  subornaition  of  perjury;  conspiracy;  obtain- 
ing money  or  property  by  false  pretences;  keeping 
a  gambling  house  or  disorderly  house  ;  indecent 
assault ;  misdemeanours  under  Part  2  of  the  Debtors 
Act,  1869,  and  the  Amending  Acts ;  libel ;  misde- 
meanours under  the  Criminal  Law  Amendment  Act, 
1885  ;  indictable  offences  under  the  Merchandise 
Marks  Act,  1887. 

By  s.  2  of  the  same  Act,  if  a  justice  refuses  to 
commit  for  any  of  the  above  offences  the  prosecutor 
may  require  him  to  take  his  recognizances  to  pro- 
secute the  charge  and  to  transmit  the  depositions, 
recognizances,  &c.,  to  the  Court  in  which  the  indict- 
ment ought  to  be  preferred.  By  s.  2  of  the  Criminal 
Law  Amendment  Act,  1867,  an  unsuccessful  prose- 
cutor, under  such  circumstances,  may  be  ordered  to 
pay  the  costs  of  the  accused. 
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Assuming  that  a  true  bill  has  been  found,  the 
next  step  is  to  secure  the  presence  of  the  accused. 
As  a  rule  this  is  not  a  matter  of  much  difficulty,  for, 
after  the  proceedings  before  the  magistrates,  he  is 
either  in  custody  or  released  on  bail,  to  which  he 
now  surrenders.  If,  however,  an  indictment  has 
been  found  in  the  absence  of  the  accused,  and  he  is 
not  on  bail  or  in  custody,  the  proceedings  are  regu- 
lated by  s.  3  of  the  Indictable  Offences  Act,  1848, 
which  provides  that  in  such  a  case  a  certificate  of 
indictment  may  be  granted  upon  the  application  of 
the  prosecutor,  and  that  on  production  of  such  a 
certificate  to  any  justice  of  the  jurisdiction  in  which 
the  offence  was  committed  or  in  which  the  accused 
resides,  a  warrant  for  his  apprehension  may  issue. 
If  he  is  already  in  prison  the  warrant  issues  to  the 
gaoler  directing  him  to  be  kept  in  custody  until 
removed  by  habeas  corpus  for  trial.  In  urgent  cases 
the  Court  in  which  the  indictment  is  found  may 
issue  a  bench  warrant  for  the  immediate  arrest  of 
the  accused.  When  summary  process  fails  to  secure 
the  offender  process  of  outlawry  may  be  issued,  but 
this  is  practically  obsolete. 


The  prisoner  being  in  Court  will  now,  in  the 
ordinary  course  of  events,  be  tried  before  the  petty 
jury  at  the  same  assizes  or  sessions  unless  his  trial  is 
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for  any  reason  postponed,  or  tlie  proceedings  are 
removed  lay  certiorari,  which  should  be  applied  for 
at  this  stage  before  the  jury  are  sworn. 

The  first  step  is  the  arraignment,  which  consists  of 
three  parts:  (1)  Calling  the  prisoner  to  the  bar 
by  name.  (2)  Reading  the  indictment  to  him. 
(3)  Asking  him  whether  he  is  guilty  or  not  of  the 
offence  charged. 

If  the  prisoner  pleads  guilty,  nothing  remains  but 
to  pass  sentence ;  if  he  stands  mute  of  malice  or  wiU 
not  answer  directly,  a  plea  of  not  guilty  is  entered 
for  him.  If  there  is  any  doubt  as  to  whether  he  is 
mute  of  malice  or  ex  visitatione  Dei,  a  jury  is  sworn 
to  determine  this  question.  If  they  find  him  mute 
ex  visitatione,  such  means  as  may  be  sufficient  will  be 
used  to  enable  him  to  understand  and  answer  the 
charge ;  if  this  is  impossible  or  if  he  is  found  mute  of 
malice,  a  plea  of  not  guilty  is  entered. 

If  there  is  any  doubt  as  to  the  prisoner's  sanity  at 
the  time  of  arraignment,  a  jury  is  sworn  to  determine 
whether  he  can  plead  or  appreciate  the  proceedings. 
If  he  is  found  insane,  the  Court  may  order  him  to 
be  kept  in  custody  until  His  Majesty's  pleasure  is 
known. 

Assuming,  however,  that  the  accused  is  not  insane 
and  does  not  stand  mute,  several  courses  are  open  to 
him :  he  may  move  to  quash  the  indictment,  or 
demur,  or  plead. 

1.  A  motion  to  quash  the  indictment  should  appa- 
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rently  be  made  before  plea,  but  has  been  allowed  even 
after  the  case  for  the  prosecution  has  closed.  It  is 
an  oral  application  to  the  Court  to  annul  the  indict- 
ment based  upon  some  defect  apparent  on  the  face 
of  it,  that  the  Court  has  no  jurisdiction,  or  that  some 
material  allegation  of  the  charge  has  been  omitted, 
e.g.,  on  an  indictment  for  obtaining  by  false  pretences 
the  words  "  with  intent  to  defraud."  {R.  v.  James.) 
If  the  motion  is  successful  it  is  not  equivalent  to  an 
acquittal,  and  a  fresh  indictment  may  be  put  before 
another  grand  jury. 

2.  A  demurrer  is  an  objection,  written  on  parch- 
ment and  filed,  by  which  the  accused  admits  the 
facts,  but  denies  that  they  amount  to  the  crime 
charged.  If  decided  in  his  favour  it  is  an  acquittal, 
unless  the  defect  is  merely  a  formal  one,  which  may 
be  amended  under  the  Criminal  Procedure  Act,  1851. 
If  decided  against  him  it  is  a  conviction  in  felonies, 
and  also  in  misdemeanours,  imless  special  leave  be 
given  to  plead  over. 

Unless,  however,  the  defect  be  one  which  may  be 
cured  by  verdict  {post,  p.  198),  the  same  objection 
may  be  raised  in  arrest  of  judgment,  in  which  case 
the  prisoner  may  first  plead  not  guilty,  and  take  his 
chance  of  acquittal  on  the  facts.  Hence  in  practice  a 
demurrer  is  seldom  used. 

If  these  objections  fail  the  prisoner  must  plead, 
and  may  raise  either — 1.  Dilatory  pleas.  2.  Special 
pleas  in  bar.     3.  The  general  issue  of  not  guilty. 
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1.  Dilatory  Pleas. — These  are — 

(a)  To  the  jurisdiction,  e.g.^  that  the  offence  was 

not  committed  within  the  jurisdiction,  or 
that  the  Court  cannot  try  that  class  of 
offence.  This  plea  is  seldom  used,  for  the 
same  objection  may  be  raised  by  demurrer 
or  on  motion  to  quash,  or  in  arrest  of  judg- 
ment, or  under  the  general  issue. 

(b)  In  Abatement. — This  plea  was  formerly  used 

in  cases  of  a  misdescription  in  the  indict- 
ment, but  is  practically  obsolete  owing  to 
the  large  powers  of  amendment  now  ex- 
isting. 

2.  Special  Pleas  in  Bar. — These  rarely  occur  in 
practice,  since  all  matters  of  excuse  and  justification 
may  now  be  given  in  evidence  under  the  general 
issue.     Only  the  following  need  comment : — 

(a)  Auterfois  Acquit. — When  a  man  has  been  once 
tried  and  acquitted  he  cannot  be  tried  again 
for  the  same  offence.  This  plea,  therefore, 
bars  an  indictment  on  proof  (i)  that  the 
first  indictment  was  sufficient  in  law  so 
that  the  accused  was  in  danger  under  it : 
thus,  acquittal  on  demurrer  is  no  bar  to  a 
second  indictment.  (ii)  That  the  same 
offence  is  charged  ;  the  test  of  this  is 
whether  the  evidence  necessary  to  support 
the  second   indictment  would  have  been 


PROCEEDINGS  BY  INDICTMENT.  187 

sufficient  to  procure  a  conviction  upon  the 
first.  Thus,  acquittal  for  murder  may  be 
pleaded  in  bar  to  an  indictment  for  man- 
slaughter, and  acquittal  for  larceny  to  an 
indictment  for  embezzlement,  or  acquittal 
for  false  pretences  to  indictment  for  larceny. 
But  an  acquittal  for  larceny  is  no  bar  to  an 
indictment  for  false  pretences,  because  on 
an  indictment  for  larceny  the  prisoner  could 
not  have  been  convicted  of  false  pretences ; 
nor  is  an  acquittal  for  assault  a  bar  to  an 
indictment  for  murder,  (iii)  That  he  was 
acquitted  by  a  Court  of  competent  juris- 
diction either  in  England  or  abroad. 

(b)  Anterfois  Convict. — This,  as  the  name  implies, 

is  a  plea  of  previous  conviction  for  the  same 
offence,  or  some  offence  of  which  the  pri- 
soner could  be  found  guilty  on  the  present 
indictment.  The  same  rules  apply  gene- 
rally to  this  plea  as  to  that  of  auterfois 
acquit. 

(c)  Pardon. — A  pardon  may  be  pleaded  in  bar  to 

the  indictment,  or  after  verdict  in  arrest  of 
judgment,  or  after  judgment  in  bar  of 
execution.  But  it  must  be  pleaded  at  the 
first  opportunity  possible,  or  it  will  be 
deemed  to  have  been  waived. 
3.  The  general  issue  is  pleaded  by  the  prisoner 
vivA  voce  at  the  bar  in  the  words  "  not  guilty,"  by 
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which  plea  every  person  not  having  privilege  of 
peerage  is  deemed  to  have  put  himself  upon  the 
country  for  trial.  The  result  is  to  throw  upon  the 
prosecutor  the  onus  of  proving  every  fact  and  cir- 
cumstance constituting  the  offence  as  stated  in  the 
indictment,  the  accused  on  his  side  being  allowed 
not  only  to  negative  the  allegations,  hut  to  plead 
any  matter  of  excuse  or  justification. 

Upon  the  plea  of  "  not  guilty  "  being  raised,  issue 
is  joined  for  the  Crown,  and  the  next  step  is  to  call 
and  swear  the  petty  jury. 

Before  any  of  the  petty  jurors  are  called,  the 
prisoner  is  informed  of  his  right  of  challenge,  and  is 
told  that  if  he  wishes  to  challenge  or  object  to  any 
of  the  jurors  he  must  do  so  as  they  come  to  the  book 
to  be  sworn  and  before  they  are  sworn.  Twelve 
jurors  are  then  summoned  from  the  panel  or  list  of 
petty  jurors  returned  by  the  sheriff,  and  come  into 
the  box  in  order  to  be  sworn. 

Challenges  may  be  made  for  the  prisoner  or  for 
the  Crown,  they  may  be :  (1)  Peremptory.  (2)  For 
cause. 

1.  Peremptory  Challenge. — In  treason  and  felony 
the  accused  may  challenge  a  certain  number  of 
jurors  without  showing  any  cause.  In  treason — 
except  where  the  offence  charged  is  compassing  the 
King's  death,  and  the  overt  act  is  the  assassination 
of  the  King,  or  a  direct  attempt  against  his  life 
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or  person — the  number  of  peremptory  challenges 
allowed  is  thirty-five.  In  felonies  and  the  above 
special  case  of  treason  the  limit  is  twenty.  In  mis- 
demeanours no  such  right  exists,  but  it  is  a  rule  of 
practice,  within  reasonable  limits,  not  to  call  any 
person  objected  to  by  the  prosecution  or  defence. 

Strictly,  the  Crown  has  no  right  of  peremptory 
challenge,  but  may  ask  that  a  person  shall  "  stand 
by"  until  the  panel  has  been  gone  through.  If 
there  are  sufficient  jurors  without  those  standing  by 
or  challenged  by  the  accused,  the  Crown  need  not 
show  any  cause  of  challenge,  but  if  the  number 
remaining  is  insufficient  the  Crown  must  show  cause. 

2.  Challenge  for  Cause. — This  may  be  made  either 
by  the  prosecutor  or  the  accused  in  treason,  felony,  or 
misdemeanour.     It  may  be — 

A.  To  the  array,  i.e.,  to  the  whole  body  of  jurors, 
on  account  of  some  partiality  or  defect  in  the  sherifE 
or  officer  who  summoned  them.  Challenges  to  the 
array  may  be  :  (1)  Principal,  where  the  partiality 
is  manifest,  as  where  the  sheriff  is  the  prosecutor  or 
has  some  personal  interest.  (2)  For  favour,  where 
the  ground  of  partiality  is  less  apparent  as  when  a 
party  is  tenant  to  the  sheriff. 

A  challenge  to  the  array  is  in  writing  and  states 
the  ground  of  the  objection.  The  other  side  may 
either  demur,  when  the  Court  will  decide  the  de- 
murrer, or  plead  to  the  challenge,  when  two  "  triers  " 
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are  appointed  to  decide  if  the  array  is  impartial. 
If  they  find  in  favour  of  the  challenge  the  case  is 
adjourned  until  a  new  panel  is  returned. 

B.  To  the  polls,  i.e.,  to  individual  jurors.  These 
also  may  be — 

1.  Principal,  which  are  of  four  classes:  (a)  Propter 

honoris  respectum,  where  a  peer  is  sworn  on  a 
jury  for  the  trial  of  a  commoner,  (b)  Propter 
defectum,  on  account  of  some  disqualification 
as  infancy  or  old  age.  (c)  Propter  affectum, 
where  partiality  is  suspected,  (d)  Propter 
delictum,  where  a  juror  has  been  convicted  of 
some  infamous  crime. 

2.  For  favour,  where  there  is  suspicion  of  partiality, 

but  not  sufficient  for  a  challenge  propter 
affectum. 

A  challenge  to  the  polls  is  made  orally  ;  if 
"  principal,"  it  is  decided  by  the  Court ;  if  "  for 
favour,"  by  any  two  jurors  already  sworn,  or  until 
two  jurors  are  sworn  by  two  "  triers."  If,  when 
the  panel  is  gone  through,  sufficient  jurors  do  not 
remain,  the  judge  may  order  the  sheriff  to  return  a 
new  panel  at  once. 

Twelve  jurors  having  been  chosen,  they  must  now 
be  sworn.  The  form  of  the  oath  differs  in  felonies 
and  misdemeanours,  the  distinction  is,  however, 
purely  due  to  historical  causes.  The  procedure 
is  also  slightly  different;  in  felonies  each  juror  is 
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sworn  separately,  and  the  prisoner  is  called  to  the 
bar  and  formally  "  given  in  charge "  to  the  jury ; 
in  misdemeanours  the  jury  are  not  so  charged,  and 
they  are  usually  all  sworn  at  once. 

Having  been  sworn  the  jury  may  not  leave  the 
box  without  the  consent  of  the  Court ;  until  recently 
they  were  not  allowed,  in  cases  of  felony,  to  separate 
TintU  the  trial  was  concluded,  and  if  it  was  adjourned 
they  remained  in  the  custody  of  the  sheriff.  Now, 
by  the  Juries  Detention  Act,  1897,  the  Court  may — 
except  in  treason,  treason-felony,  or  murder — allow 
the  jury  to  separate  during  an  adjournment. 


The  trial  proper  now  commences,  the  first  step  is 
always  the  same,  the  others  vary  according  to  cir- 
cumstances : 

1.  The  coimsel  for  the  prosecution  opens  his  case 
and  caUs  and  examines  his  witnesses,  who  may  then 
be  cross-examined  and  re-examined. 

2. — A.  If  accused  intends  to  produce  any  evidence, 
oral  or  written,  other  than  his  own  testimony,  then — 

(a)  He  or  his  counsel  opens  his  case  and  examines 

the  witnesses  for  the  defence,  who  may 
be  cross-examined  and  re-examined,  the 
accused,  if  he  wishes  to  do  so,  testifying  be- 
fore, between,  or  after  the  other  witnesses. 

(b)  He  or  his  counsel  sums  up. 
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(c)  The  counsel  for  the  prosecution  replies.  This 
right  of  reply  is  rarely  exercised  where  the 
evidence  for  the  defence  is  only  as  to 
character,  and  the  counsel  for  the  prose- 
cution may  not  comment  on  the  refusal  of 
the  accused  to  give  evidence. 

B.  If  accused  does  not  produce  any  other  evidence 
than  his  own  testimony  the  prosecution  has  no  right 
to  reply,  hut  if  the  prisoner  is  defended  by  counsel — 
has  the  right  to  sum  up,  after  which  the  prisoner  or 
his  counsel  addresses  the  jury,  thus  getting  the  last 
word. 

If  the  accused  elects  to  testify,  the  summing  up  is 
postponed  until  he  has  done  so,  and  the  prosecution 
may  comment  on  his  evidence.  The  steps  in  this 
case  then  are : 

(a)  [Accused,  if  he  wishes,  gives  his  evidence.] 

(b)  [Prosecution  sums  up  if  the  accused  is  defended 

hy  counsel. 1 

(c)  The  accused  or  his  counsel  addresses  the  jury. 

Two  exceptions  exist  to  the  above  rules  : — 

1.  In   cases  in  which    the  Attorney- General  or 

Solicitor-General  is  personally  engaged,  a 
reply  can  always  be  claimed  as  of  right  by 
the  Crown. 

2.  When  the  prisoner  makes  a  statement.     The 

Criminal  Evidence  Act,  1898,  which  first  per- 
mitted a  prisoner  to  give  evidence  on  his  own 
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behalf,  expressly  reserved  his  existing  right 
to  make  an  unsworn  statement  to  the  jury ; 
but  in  R.  V.  Doherty  it  was  held  that  this 
would  give  the  prosecution  the  right  to  reply. 

If  two  prisoners  are  jointly  indicted  the  above  rules 
must,  as  a  rule,  be  observed,  as  if  there  were  two 
distinct  trials  ;  e.g.,  if  there  are  two  prisoners,  one  of 
whom  calls  witnesses,  while  the  other  does  not,  the 
prosecution  may  reply  upon  the  first  but  not  upon 
the  second.  Where,  however,  on  an  indictment 
against  several  prisoners  one  calls  evidence  applicable 
to  the  cases  of  all,  the  prosecution  has  a  general 
right  of  reply  though  the  other  prisoners  call  no 
witnesses ;  but,  where  the  evidence  is  only  applicable, 
to  the  case  of  the  prisoner  producing  ic,  the  prosecu- 
tion can  only  reply  on  the  case  of  that  prisoner. 
{R.  V.  Trevelli.)  In  R.  v.  Kain  one  of  four  prisoners 
called  witnesses,  and  Stephen,  J.,  ruled  that  there 
was  no  general  right  of  reply,  but  that  (1)  the 
ooimsel  for  the  prosecution  should  sum  up  generally 
and  reply  on  the  evidence  called  by  that  one  prisoner, 
and  then  (2)  counsel  for  the  other  prisoners  should 
address  the  jury. 


The  presiding  jndge  now  sums  up  the  evidence 
explaining  to  the  jury  the  charge  against  the  pri- 
soner and  the  law  applicable  to  the  case,  and  at  the 

w.  13 
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same  time  directing  their  attention  to  the  chief  points 
of  the  evidence.  In  the  summing  up  the  judge  may, 
though  counsel  for  the  prosecution  might  not,  com- 
ment on  the  failure  of  the  accused  to  give  evidence. 

On  the  conclusion  of  the  summing  up,  the  jury 
consider  their  verdict,  retiring,  if  they  wish,  from 
the  Court  in  order  to  do  so ;  from  this  time,  however, 
they  may  not  separate  until  they  have  returned  a 
verdict  or  have  been  discharged  for  failure  to  agree. 

Verdict. — The  verdict  must  be  that  of  aU ;  it  may 
be — 

1.  General,  i.e.,  guilty  or  not  guilty  on  the  whole 

charge. 

2.  Partial,  e.g.,  a  conviction   on   one   count  and 

acquittal  on  another. 

3.  Special,  where  the  jury  finds  the  facts  and  leave 

it  to  the  Court  to  say  whether  they  amount 

to  the  offence  charged. 
When  several  prisoners  are  joined  in  the  same 
indictment,  the  jury  may  acquit  some  and  convict 
others;  and  now,  under  s.  94  of  the  Larceny  Act, 
1861,  this  may  be  done  even  though  the  prisoners 
are  jointly  charged  with  felonious  receiving.  In 
some  cases,  however,  the  acquittal  of  one  may  render 
the  conviction  of  the  other  or  others  impossible  ;  this 
is  the  case  in  offences  which  require  the  co-operation 
of  two  or  more  persons.  Thus,  if  two  are  indicted 
for  conspiracy  and  one  is  acquitted,  the  other  will 
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also  escape,  for  conspiracy  requires  at  least  two  con- 
spirators ;  similarly,  not  less  than  three  persons  can 
be  convicted  of  riot. 

Verdict  of  different  Offence  from  that  Charged. — ^At 
Common  Law,  though  a  man  cannot  be  convicted  of 
an  offence  of  an  entirely  different  nature  from  that 
charged  in  the  indictment,  yet  he  may  be  convicted 
of  an  offence  of  the  same  nature  but  less  in  degree. 
Thus,  on  an  indictment  for  murder  the  prisoner  may 
be  convicted  of  manslaughter,  and  on  an  indictment 
for  robbery  of  larceny,  or,  by  s.  41  of  the  Larceny 
Act,  1861,  of  assault  with  intent  to  rob.  (See  also 
Assault,  ante,  p.  94.)  Similarly,  when  a  statute 
annexes  additional  punishment  to  a  common  law 
offence  when  conmiitted  under  circumstances  of 
aggravation,  if  on  an  indictment  under  the  statute 
the  offence  is  proved  but  not  the  circvmistances  of 
aggravation,  the  prisoner  may  be  convicted  of  the 
common  law  offence. 

Apart  from  statute,  this  rule  is  subject  to  the 
qualification  that  both  offences  must  be  felonies  or 
both  misdemeanours.  But  by  the  Criminal  Procedure 
Act,  1851,  8.  9,  a  person  charged  with  a  felony  or 
misdemeanour  may  be  found  guilty  of  the  attempt  in 
all  cases  where  the  attempt  is  a  common  law  mis- 
demeanour but  not  where— as  in  the  case  of  murder — 
the  attempt  is  a  felony  by  statute.     (JR.  v.  Connell.) 

By  8. 12  of  the  same  Act,  on  an  indictment  for 
13(2) 
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misdemeanour,  if  the  facts  show  felony  the  accused 
is  not  on  that  ground  to  escape,  but  may  be  con- 
victed of  the  misdemeanour,  or  the  Court  may  dis- 
charge the  jury  and  direct  an  indictment  and  trial 
for  the  felony. 

By  s.  5  of  the  Prevention  of  Offences  Act,  1851,  on 
an  indictment  charging  any  felony — except  murder  or 
manslaughter — where  the  indictment  alleges  that  the 
defendant  cut,  stabbed,  or  wounded  any  person,  the 
jury  may  acquit  of  the  felony,  and  convict  of  the 
misdemeanour  of  unlawful  wounding. 

By  s.  60  of  the  Offences  against  the  Person  Act, 
1861,  on  an  indictment  for  child  murder,  the  jury 
may  convict  of  the  misdemeanour  of  concealment  of 
birth. 

By  s,  72  of  the  Larceny  Act,  1861,  on  an  indict- 
ment for  larceny,  the  prisoner  may  be  found  guilty 
of  embezzlement  and  vice  versa.  By  s.  88,  on  an 
indictment  for  false  pretences,  the  prisoner  may  be 
found  guilty  of  larceny,  but  not  vice  versa. 

If  a  verdict  of  acquittal  is  returned  on  the  merits 
the  prisoner  is  entitled,  as  far  as  that  charge  is  con- 
cerned, to  be  discharged,  but  if  the  acquittal  arises 
merely  from  some  defect  in  the  proceedings  which 
would  not  bar  a  fresh  indictment  for  the  same 
offence,  he  may  be  detained  and  indicted  afresh. 

If  a  previous  conviction  is  charged  against  the 
prisoner,  then,  after  plea  or  verdict  of  "  guilty,"  he 
is  asked  whether  he  was  so  convicted  as  alleged,  and, 
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if  he  denies  it,  the  issue  as  to  whether  he  is  the 
person  so  convicted  is  left  to  the  jury. 


After  conviction  the  prisoner  must — in  treason  and 
felony — before  judgment  is  passed,  be  asked  whether 
he  has  anything  to  say  why  the  Court  should  not 
proceed  to  judgment,  and  if  this,  which  is  called  the 
allocutus,  does  not  appear  on  the  record,  it  will  be 
held  bad  on  a  writ  of  error.  Now,  therefore,  is  the 
time  for  any  motion  in  arrest  of  judgment.  Such 
motion  can  only  be  grounded  on  some  objection 
arising  on  the  face  of  the  record,  and  not  on  any 
irregularity  in  procedure  or  defect  in  evidence. 
But  any  want  of  certainty  in  the  indictment,  if  not 
such  as  can  be  amended  during  the  trial  or  cured 
by  verdict,  will  be  ground  for  arresting  judgment. 

Mere  misdescriptions  in  an  indictment  may,  as  we 
have  seen,  be  amended  during  the  trial  by  s.  1  of  the 
Criminal  Procedure  Act,  1851.  By  s.  24  of  the  same 
Act  a  large  number  of  errors  in  form  are  rendered 
immaterial  while,  as  to  those  not  specifically  men- 
tioned, it  is  provided  by  s.  25  that  any  objection 
must  be  taken  by  demurrer  before  the  jury  are 
sworn,  in  which  case  they  may  be  amended. 

Thus,  we  only  have  to  consider  defects  in  sub- 
stance, and  of  those  only  such  as  are  not  cured  by 
verdict ;  as  to  this,  it  must  be  noted  that  verdict 
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will  not  cure  a  defective  indictment  where  essential 
averments  are  omitted,  but  only  where  averments 
are  imperfectly  stated.  Thus,  in  H.  v.  Sfroulger, 
the  prisoner  was  indicted  for  "  corrupt  practices," 
but  their  nature  not  being  set  out  the  indictment 
was  in  this  respect  defective.  The  jury  found  him 
guilty  of  "  bribery."  On  motion  in  arrest  of  judg- 
ment it  was  held  that  before  verdict  the  objection 
would  have  been  good,  but  that  the  defect  was  such 
as  could  be  supplemented  by  verdict  or  evidence, 
and  that  the  prisoner  having  been  foimd  guilty  of  a 
species  of  "  corrupt  practices,"  to  wit,  "  bribery," 
the  indictment  was  cured.  But  if  the  words  "  with 
intent  to  defraud  "  were  omitted  on  an  indictment 
for  false  pretences  that  defect  could  not  be  cured  by 
verdict.     {R.  v.  James.) 

If  the  motion  succeeds  the  prisoner  is  discharged, 
but  he  is  not  acquitted,  and  may  be  indicted  afresh  ; 
if  it  fails  sentence  is  then  passed.  The  various 
punishments  will  be  considered  later. 

It  may  here  be  noted  that  by  the  Probation  of 
First  Offenders  Act,  1887,  in  any  case  where  a  person 
is  convicted  of  larceny  or  false  pretences,  or  any 
other  offence  punishable  with  not  more  than  two 
years'  imprisonment,  and  no  previous  conviction  is 
proved  against  him,  the  Court  may  take  into  con- 
sideration any  extenuating  circumstances,  and,  in- 
stead of  inflicting  any  punishment,  may  release  the 
prisoner  on  his  own  recognisances,  with  or  without 
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sureties,  to  be  of  good  behaviour  and  to  come  up  for 
judgment  if  called  on ;  at  the  same  time,  if  it  so 
think  fit,  the  Court  may  direct  him  to  pay  the  costs 
of  the  prosecution. 

Restoration  of  Stolen  Property. — After  sentence  it 
is  necessary  to  consider  whether  any  order  is  re- 
quired for  the  restitution  to  the  owner  of  any 
property  which  formed  the  subject  of  any  charge 
against  the  prisoner.  As  to  this,  the  following 
points  must  be  noted  : — 

1.  Where  goods  are  stolen  or  acquired  by  persona- 
tion : 

(a)  The  thief  or  personator  does  not  acquire  any 

property  in  such  goods,  and  the  owner 
may  retake  them  if  he  can  do  so  without 
a  breach  of  the  peace.     {Cundy  v.  Lindsay.) 

(b)  An  innocent  purchaser  from  the  thief,  &o., 

does  acquire  the  property  in  the  goods  if 
he  purchases  in  market  overt,  but  the 
property  wlU  revest  in  the  owner  if  he 
prosecutes  the  thief  to  conviction  (Sale  of 
Goods  Act,  1893,  s.  24  (1) ) ;  and  he  may 
apply  for  a  restitution  order  under  b.  100 
of  the  Larceny  Act,  1861,  or  may  bring  an 
action  to  recover  possession.  But  a  pur- 
chaser from  the  thief,  who  has  resold  and 
parted  with  the  goods  before  conviction. 
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even  with  knowledge  of  the  theft,  is  not 
liable  to  an  order  for  restitution.  {Hor- 
woodY.  Smith.) 

2.  Where  goods  are  acquired  by  false  pretences : 

(a)  The  property,  as  we  have  seen,  passes  to  the 

acquirer,  but  as  fraud  renders  any  transac- 
tion voidable,  the  owner  may  recover  posses- 
sion from  the  person  defrauding  him. 

(b)  A  voidable  transaction   cannot,  however,  be 

avoided  so  as  to  affect  the  position  or  rights 
of  an  innocent  third  party,  hence  goods 
obtained  by  false  pretences  cannot,  even 
after  conviction  of  the  fraudulent  acquirer 
(Sale  of  Goods  Act,  1893,  s.  24  (2) ),  be  re- 
covered from  a  third  person  who  has  pur- 
chased in  good  faith. 

3.  No  order  for  restitution  can  be  made  as  to 
negotiable  instruments  or  money  taken  bond  fide  and 
for  valuable  consideration  by  a  third  party.  (Larceny 
Act,  1861,  s.  100.)  This  does  not,  however,  apply  to 
a  stolen  piece  of  money  sold  as  a  curiosity  and  not  as 
current  coin.     {Moss  v.  Hancock.) 

4.  A  restitution  order  can  be  made  as  to  any 
money  or  property  in  the  hands  of  the  prisoner  and 
identified  as  the  subject  of  the  offence,  but  not  as  to 
money  or  property  found  on  the  prisoner  but  uncon- 
nected with  the  charge.  {R.  v.  Mai/or  of  London.) 
But  by  s.  9  of  the  Criminal  Law  Amendment  Act, 
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1867,  when  a  prisoner  is  convicted  of  stealing  pro- 
perty, and  has  sold  it  to  an  innocent  pnrcliaser,  who 
is  compelled  to  deliver  it  up  to  the  owner,  a  sum  not 
exceeding  the  proceeds  of  the  sale  may  he  ordered  to 
be  paid  to  the  purchaser  out  of  any  money  found  on 
the  thief. 

5.  If  property  has  been  pawned  for  not  more  than 
10/.,  the  Court  may  order  delivery  to  the  owner 
either  on  payment  to  the  pawnbroker  of  the  loan,  or 
any  part,  or  without  payment,  according  to  the 
circumstances  of  the  case.  (Pawnbrokers  Act,  1872, 
8.  30.) 


Even  after  sentence,  though  there  exists  no  Court 
of  Appeal  in  criminal  cases,  yet  the  prisoner  may 
escape  punishment.     Thus,  there  may  be — 

1.  New  Trial. — This  can  only  be  obtained  (a)  in 
misdemeanours ;  (b)  after  conviction ;  (c)  where  the 
indictment  was  preferred  in  the  King's  Bench  Divi- 
sion or  removed  there  by  certiorari. 

The  application  is  by  motion,  based  on  the  same 
grounds  as  in  civil  cases,  viz.,  misdirection  by  the 
judge  or  misreception  of  evidence,  or  that  the  verdict 
was  against  the  weight  of  the  evidence,  8fc.  A  new 
trial  can  only  be  ordered  by  the  King's  Bench 
Division,  but  where  there  has  been  irregularity 
causing  a  mis-trial,  the  Court  of  trial  may  annul  the 
whole  proceedings  and  recommence  the  trial. 
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2.  Writ  of  Error. — This  is  a  writ  issuing  from  the 
King's  Bench  Division  directed  to  an  inferior  Court 
of  record,  requiring  it  to  send  up  the  record  to  the 
King's  Bench  Division  that  it  may  be  there  examined 
and  affirmed  or  reversed.  It  lies  only  for  substantial 
defects  appearing  on  the  face  of  the  record  for  which 
the  indictment  might  have  been  quashed,  or  which 
would  have  been  fatal  on  demurrer,  or — if  not  cured 
by  verdict — on  motion  in  arrest  of  judgment.  It  can 
issue  only  under  the  fiat  of  the  Attorney- General, 
which  is  granted  almost  as  of  course  on  reasonable 
grounds  being  shown. 

Error  from  inferior  Courts  lies  to  a  Divisional  Court 
of  the  King's  Bench  Division,  but  by  s.  47  of  the 
Judicature  Act,  1873,  no  appeal  lies  from  any  judg- 
ment of  the  High  Court  save  for  an  error  of  law 
apparent  on  the  face  of  the  record  as  to  which  no 
question  has  been  reserved  under  the  Crown  Cases 
Reserved  Act,  1848.  In  this  case  error  lies  to  the 
Court  of  Appeal,  and  thence  to  the  House  of  Lords. 
The  Court  of  error  may  affirm  the  judgment,  or 
reverse  it,  in  the  latter  case  either  pronouncing  judg- 
ment or  remitting  the  record  to  the  Court  below,  in 
order  that  it  may  pronounce  sentence.  If  judgment 
is  reversed  the  proceedings  are  null,  but  the  reversal 
is  not  equivalent  to  an  acquittal  on  the  merits,  and 
the  prisoner  may  be  indicted  afresh  on  the  same 
ground. 

3.  The   Court  for    Crown   Cases    Reserved. — This 
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Court  was  constituted  by  the  Court  of  Crown  Cases 
Eeserved  Act,  1848,  for  the  purpose  of  considering 
questions  of  law  arising  at  the  trial  of  persons  con- 
victed at  the  assizes,  Central  Criminal  Court,  or 
sessions.  The  Court  consists  of  at  least  five  judges 
of  the  High  Court,  of  whom  the  Lord  Chief  Justice 
must  be  one. 

The  judge  of  the  Court  below  states  the  case,  and 
the  Court  for  Crown  Cases  Reserved  hears  counsel  on 
both  sides,  and  may  then  reverse,  affirm  or  amend 
the  judgment  given,  or  may  order  judgment  to  be 
given,  or  make  any  other  order  that  is  expedient. 

Failing  anything  else,  the  last  hope  of  the  prisoner 
is  of  a  reprieve  or  pardon. 

Eeprieve  is  the  withdrawal  of  the  sentence  for  a 
time  so  that  its  execution  is  suspended.  It  may  be — 
(a)  By  the  Crown  at  its  discretion,  (b)  By  the  Court 
of  trial.  In  two  cases  the  Court  of  trial  is  bound  to 
grant  a  reprieve — (i)  When  a  female  sentenced  to 
death  is  ascertained  to  be  pregnant,  (ii)  When  a 
prisoner  becomes  insane  after  judgment. 

Pardon. — The  right  of  pardon  is  a  royal  preroga- 
tive, exercised  upon  the  recommendation  of  the  Home 
Secretary.  A  person  pardoned  is  absolved  from  all 
punishment,  disqualification  or  forfeiture. 
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The  sentence,  except  in  treason  and  murder,  is 
entirely  within  the  discretion  of  the  judge,  provided, 
of  course,  that  he  does  not  inflict  a  punishment, 
which  in  species  or  degree  is  not  applicable  to  the 
offence.     The  various  existing  punishments  are  : — 

1.  Death. — This  is  the  only  possible  sentence  for 
treason  and  murder,  and  cannot  be  inflicted  in  any 
other  case  except  in  felonies  under  the  Dockyards' 
Protection  Act,  1772  (p.  66),  and  s.  2  of  the  Piracy 
Act,  1837. 

2.  Penal  Servitude. — This  punishment  was  intro- 
duced by  the  Penal  Servitude  Act,  1853,  in  certain 
cases  instead  of  transportation,  for  which  it  was 
entirely  substituted  by  the  Penal  Servitude  Act, 
1857.  It  can  be  imposed  only  when  specifically 
allowed  by  statute;  the  minimum  is  three  years 
(Penal  Servitude  Act,  1891,  s.  1)  ;  the  maximum 
varies  according  to  the  offence,  thus,  in  simple 
larceny  it  is  five  years,  in  simple  larceny  after  a 
previous  conviction  for  felony  it  is  ten  years,  in 
larceny  by  a  clerk  or  servant  it  is  fourteen  years ; 
for  any  felony  other  than  larceny,  when  committed 
after  a  previous  conviction  for  felon?/,  it  is  life. 
Where  not  otherwise  fixed  by  statute  the  maximum 
is  five  years.     (Penal  Servitude  Act,  1891,  s.  1.) 

3.  Imprisonment  without  Hard  Labour  can  be  im- 
posed for  any  common  law  misdemeanour  not  subject 
to  special  statutory  punishment,  and  by  statute  it  is 
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also  the  punishment  for  certain  felonies  and  misde- 
meanours. There  is  no  common  law  maximum, 
under  statutes  it  is  usually  two  years,  but  sometimes 
more. 

4.  Imprisonment  with  Hard  Labour  can  be  inflicted 
only  by  express  statutory  authority.  By  the  Penal 
Servitude  Act,  1891,  imprisonment  for  two  years, 
with  or  without  hard  labour,  may,  in  any  case,  be 
inflicted  as  a  substitute  for  penal  servitude.  By 
s.  29  of  the  Criminal  Procedure  Act,  1851,  hard 
labour  may  be  inflicted  in  many  common  law  mis- 
demeanours. 

5.  Fines. — ^At  Common  Law  a  fine  may  be  imposed 
as  the  whole  or  part  of  a  sentence  for  misdemeanour, 
but  not  for  felony  except  by  statute.  There  is  no 
limit  to  the  amount  of  a  fine  except  by  the  pro- 
visions of  Magna  Gharta  and  the  Bill  of  Rights 
against  excessive  fines.  Each  of  the  Criminal  Law 
Consolidation  Acts  of  1861  contains  a  discretionary 
power  to  fine  for  any  misdemeanour  therein. 

6.  Whipping  can  be  inflicted  only  upon  males, 
and  only  by  statute.  Males  under  sixteen  may  be 
whipped  once  for  certain  offences  under  the  Larceny 
Act,  1861 ;  the  Malicious  Damage  Act,  1861 ;  the 
Offences  against  the  Person  Act,  1861 ;  and  the 
Criminal  Law  Amendment  Act,  1885  ;  also  (if  under 
fourteen)  under  the  Summary  Jurisdiction  Acts,  1879 
and  1899,  for  any  indictable  offence  except  homicide. 
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Males  nnder  eighteen  may  be  whipped  for  the  offence 
of  taking  money  for  restoring  stolen  property  with- 
out assisting  in  bringing  the  thief  to  trial  (Larceny 
Act,  1861,  s.  101).  Males  of  any  age  may  also  be 
whipped  for  robbery  with  violence,  or  an  attempt  to 
choke,  suffocate,  or  strangle  with  intent  to  commit  a 
felony.     (Garrotters  Act,  1863.) 

Police  Supervision. — When  any  person  is  convicted 
of  "  crime  "  after  a  previous  conviction  for  "  crime  " 
(ante,  p.  179),  the  Court  may,  in  addition  to  any 
other  punishment,  direct  him  to  be  subject  to  police 
supervision  for  a  period  of  not  more  than  seven 
years,  commencing  at  the  end  of  such  other  punish- 
ment. A  person  under  such  supervision  must — on 
pain  of  one  year's  imprisonment  with  hard  labour — 
notify  his  place  of  residence  and  any  change  of 
residence  to  the  police,  and,  if  a  male,  report  himself 
to  them  monthly. 

Sureties  and  Recog^nizances. — (a)  A  person  con- 
victed of  any  felony  under  the  Criminal  Law  Con- 
solidation Act,  1861  (except  murder),  may  be  re- 
quired, in  addition  to  any  other  punishment,  to 
enter  into  his  own  recognizances  {post,  p.  245),  with 
or  without  sureties,  to  keep  the  peace,  (b)  A  person 
convicted  of  any  misdemeanour  may,  in  addition  to 
or  in  substitution  for  any  other  punishment,  be 
required  to  enter  into  a  recognizance,  with  or  without 
sureties,  to  keep  the  peace  and  be  of  good  behaviour. 
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Costs. — A  person  convicted  of  treason  or  felony- 
may  be  ordered  to  pay  costs  (Forfeitures  Act,  1870, 
8.  3),  and  if  convicted  of  felony  may  also  be  required 
to  pay  compensation  not  exceeding  100/.  for  any  loss 
of  property  caused  by  the  felony.     {Ibid.  s.  4.) 

In  assault  the  defendant  may  be  compelled  to  pay 
the  prosecutor  his  costs,  and  an  allowance  for  his 
loss  of  time  (Oflfences  against  the  Person  Act,  1861, 
8.  4).  Lastly,  in  indictable  misdemeanours  under  the 
Criminal  Law  Amendment  Act,  1885,  and  in  cases  of 
indecent  assault,  the  Court  may  order  the  defendant 
to  pay  costs. 

In  two  cases  the  prosecutor  may,  if  unsuccessful, 
be  ordered  to  pay  costs  :  1.  Where,  under  the 
Vexatious  Indictments  Act  {antey  p.  181)  he  has 
elected  to  be  bound  over  to  prosecute.  2.  In 
private  prosecutions  for  defamatory  libel.  (Libel 
Act,  1843,  s.  8.) 

Forfeitures  and  Disqualifications. — Since  the  For- 
feiture Act,  1870,  no  conviction  for  treason  felony  or 
felo  de  se  causes  any  attainder,  forfeiture,  corruption 
of  blood,  or  escheat.  This  Act  does  not,  however, 
extend  to  misprision  of  treason,  nor  does  it  affect 
forfeiture  consequent  on  outlawry,  nor,  of  course, 
does  it  prevent  the  infliction  of  a  fine  or  penalty  as 
part  of  the  sentence. 

A  convict's  property  now  passes  to  an  adminis- 
trator appointed  by  the  Home  Secretary,  or  to  an 
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interim  curator  appointed  by  two  justices,  and  is 
disposed  of  for  payment  of  Hs  debts  and  the  support 
of  Ms  family,  reverting  to  him,  or  his  personal 
representatives  on  his  death  subject  to  his  will. 

Any  person  convicted  of  felony  and  sentenced  to 
death  or  penal  servitude,  or  imprisonment  with  hard 
labour  for  more  than  twelve  months  ipso  facto  loses 
any  public,  ecclesiastical,  naval,  military,  or  corporate 
office,  and  any  public  pension  unless  he  is  pardoned 
within  two  months,  or  before  such  office  is  refilled  ; 
further,  no  convicted  felon  may  hold  any  such  office, 
or  exercise  any  right  of  suffrage  until  he  is  pardoned 
or  has  served  his  sentence. 

Juvenile  offenders  are  provided  for  by  reformatories 
and  industrial  schools. 


(     209     ) 


CHAPTER  IX. 

EVIDENCE. 

The  Nature  of  Proof. — Proof  of  a  particular  fact  is 
effected  by  the  production  to  the  Court  of  evidence 
by  which  the  existence  of  the  fact  in  question  is 
directly  established,  or  from  which  its  existence  may 
be  presumed  or  inferred.  In  the  first  case  proof  is 
said  to  be  direct,  as,  for  instance,  on  a  charge  of 
murder,  proof  by  the  evidence  of  eye-witnesses ;  in 
the  second  case  it  is  circumstantial,  as,  for  instance, 
proof  that  the  accused  person  was  seen  at  or  about 
the  time  of  the  murder  coming  from  the  place  where 
it  occurred.  Both  forms  of  proof  are  equally  admis- 
sible ;  they  differ  only  in  weight.  Direct  testimony 
depends  merely  upon  the  truth  of  the  witness,  but 
circumstantial  proof  depends  also  upon  the  correct- 
ness of  the  inference.  In  the  latter  case,  however, 
more  facts  are  usually  put  in  evidence ;  hence  there 
is  a  probability  that  inaccuracies  and  inconsistencies 
or  falsehoods  will  be  detected. 

Circumstantial  proof  is,  as  has  been  said,  effected 
by  producing  evidence  which  raises  presumptions  as 
to  the  fact  in  issue.     Such  presumptions  are : — 
1.  Presumptions  of  fact,  which  arise  whenever  the 
w.  14 
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existence  of  one  fact  can  logically,  or  according  to 
the  laws  of  nature,  be  inferred  from  the  existence  of 
other  facts.  They  are  always  rebuttable  by  proof 
that  the  inference  is  in  fact  incorrect.  They  differ 
from  presumptions  of  law  in  that  in  the  latter  the 
amount  of  evidence  required  to  establish  a  fact  is 
defined  by  law,  whereas  in  the  former  it  is  entirely 
■within  the  province  of  the  jury  to  say  what  inference 
they  will  draw  from  any  given  facts;  their  very 
verdict  is  an  inference  of  fact  drawn  from  the  whole 
evidence. 

2.  Presumptions  of  law,  which  are  drawn  by  the 
Court.  Some  are  rebuttable,  e.g.,  that  a  child  bom 
in  wedlock  is  legitimate  ;  that  a  person  who  has  not 
been  heard  of  for  seven  years  by  those  likely  to  hear 
of  him  is  dead ;  that  a  person  who  has  acted  in  a 
public  capacity  was  duly  appointed  thereto.  Some 
are  irrebuttable,  e.g.,  that  a  child  under  seven  cannot 
commit  a  crime ;  that  judicial  records  are  correct. 

Burden  of  Proof. — In  criminal  cases  the  general 
issue  is  the  guilt  or  innocence  of  the  accused ;  the 
presumption  of  law  is  that  he  is  innocent,  and  the 
onus  of  rebutting  that  presumption  rests  on  the  pro- 
secution. If  it  has  not  been  rebutted  when  all  the 
evidence  is  in,  the  prisoner  must  be  acquitted.  In 
this  sense  the  burden  of  proof  rests  on  the  prosecu- 
tion throughout  the  proceedings ;  but  the  general  issue 
depends  on  and  can  only  be  decided  by  inferences 
drawn  from  the  existence  of  a  number  of  particular 
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facts,  each  of  which  is  in  issue,  and  the  burden  of 
introducing  evidence  in  support  of  any  of  such  facts 
lies  on  the  party  who  maintains  the  existence  of  that 
fact.  In  this  sense  the  burden  of  proof  shifts  from 
side  to  side  during  the  proceedings.  At  first  it  rests 
upon  the  prosecution,  who  must  prove  every  ingre- 
dient of  the  offence  before  the  accused  can  be  called 
upon  to  answer.  When  the  prosecution  has  given 
evidence  of  facts  which  primd  facie  establish  the  com- 
mission of  an  offence,  the  onus  then  shifts  upon  the 
accused  to  introduce  evidence  of  the  facts  which 
constitute  his  defence.  In  some  cases,  however,  the 
onus  of  adducing  evidence  is  shifted  by  presumptions : 
thus,  on  a  charge  of  murder,  malice  is  presumed  from 
the  killing ;  its  existence  need  not  be  proved  by  the 
prosecution,  but  must  be  disproved  by  the  defence. 
Again,  no  evidence  is  required  of  any  facts  of  which 
the  Court  must  take  judicial  notice,  e.g.,  public 
statutes,  the  rules  of  procedure  of  the  High  Court, 
constitutional  and  political  matters,  the  territorial 
and  political  divisions  of  Ghreat  Britain  and  Ireland, 
and  the  ordinary  laws  of  nature,  but  not  foreign  law, 
which  can  only  be  proved  by  experts  acquainted 
iherewith. 

It  is  now  necessary  to  consider :  (1)  Of  what  facts 
evidence  may  be  given.  (2)  In  what  form  the  evi- 
dence must  be  given.  (3)  The  source  from  which  the 
evidence  must  come.  (4)  How  the  evidence  must  be 
produced  to  the  Court. 

14(2) 
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1.  Of  what  Facts  may  be  given. 

Evidence  must  be  limited  to  facts  in  issue  and  facts 
relevant  to  the  issue. 

A.  Facts  in  issue  are :  (1)  Every  constituent  of 
the  offence.  (2)  Every  fact  which  disproves  the 
fact  alleged  or  justifies  or  excuses  its  commission, 
e.g.,  an  alibi  or  insanity.  (3)  Every  fact  in  issue 
under  any  special  plea,  e.gr.,thatof  '■'■  auterfois  acquit^ 

B.  Facts  relevant  to  the  issue  are  all  facts  raising 
any  inference  or  presumption  as  to  facts  in  issue, 
e.g.  :— 

1.  Every  fact  which  is  part  of    the   res   gesta. 

Whenever  a  fact  is  in  issue  the  whole  of  the 
transaction  of  which  it  forms  a  part,  that  is  to 
say,  the  whole  res  gesta  is  relevant  as  accom- 
panying and  explaining  the  fact  in  issue. 
Thus,  after  proof  of  the  existence  of  a  con- 
spiracy between  A.,  B.  and  C,  every  act  of 
B.  and  C.  committed  in  further  mice  of  the 
common  object  is  relevant  against  A.,  though 
done  without  his  actual  knowledge.  Whether 
any  fact  is  sufficiently  connected  with  a  fact 
in  issue  to  be  relevant  as  a  part  of  the  res 
gesta  is  a  question  for  the  judge.  {R.  v. 
Beding field}) 

2.  Every   fact  raising   any  inference    as  to   the 

existence  of  a  fact  in  issue.  Thus :  (a)  A.  is 
indicted  by  B.  for  libel,  a  fact  in  issue  is  the 
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libellous  character  of  the  writing ;  the  position 
and  relations  of  the  parties  at  the  time  of 
publication  is  relevant.  (b)  The  issue  is 
whether  A.  was  alive  in  1894 ;  the  fact  that 
she  was  alive  and  well  in  1893  is  relevant,  as 
raising  a  presumption  of  fact  that  she  was 
alive  in  1894.  (o)  The  issue  is  whether  A. 
was  appointed  to  a  certain  office;  the  fact 
that  he  acted  in  that  capacity  is  relevant,  as 
raising  a  presumption  of  law  that  he  was 
duly  appointed,  (d)  The  issue  is  whether  a 
certain  act  was  done ;  the  existence  of  a 
general  course  of  business  according  to  which 
it  would  ordinarily  have  been  done  is  relevant. 

3.  Every  fact  which  connects  a  particular  person 

with  any  act,  as,  for  instance,  (a)  his  previous 
conduct,  preparations  for  or  attempts  to 
commit  that  act ;  (b)  the  presence  or  absence 
of  any  motive,  means  or  opportunity  for  com- 
mitting the  act ;  (c)  his  subsequent  conduct, 
flight,  or  giving  false  explanations  of  his  acts; 
(d)  his  possession  of  property  forming  the 
subject  of  the  offence. 

4.  Every  fact  from  which  the  state  of  mind  of  a 

person  may  be  inferred  when  such  state  of 
mind  is  material,  e.g.^  his  knowledge,  intention, 
motives,  good  or  bad  faith,  malice. 

5.  Facts  affecting  the  credit  of  witnesses  {post^ 

p.  232). 
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6.  Facts  afEecting  tlie  admissibility  of  evidence, 
e.g.^  facts  which  show  whether  a  confession 
was  voluntary,  or  whether  a  document  is 
genuine. 

C.  The  following  facts  are  deemed  irrelevant : — 

1.  Similar  Facts. — Where  the  issue  is  whether  a 
person  has  committed  a  certain  act,  the  fact 
that  he  has  at  other  times  committed  acts  of  a 
similar  character  is  irrelevant,  and  evidence 
may  not  be  given  of  such  facts  merely  to 
raise  an  inference  of  his  guilt  by  proof  of  a 
disposition  or  propensity  to  commit  such  acts. 
But  after  proof  of  the  commission  of  an  act 
by  a  person,  evidence  of  similar  facts  is  ad- 
missible (a)  where  such  facts  are  so  closely 
connected  that  they  form  one  entire  trans- 
action ;  (b)  where  they  can  explain  the 
character  of  an  act  by  showing  the  existence 
of  any  criminal  intent,  guilty  knowledge,  or 
any  other  state  of  mind  which  is  in  issue. 
Thus :  (a)  To  rebut  the  defence  that  a  fire  in 
a  house  insured  by  A.  was  accidental,  evidence 
that  other  houses  which  A.  had  insured  had 
been  burnt  down  is  admissible.  {R.  v.  Gray.) 
(b)  A.  is  charged  with  uttering  counterfeit 
coin  knowing  it  to  be  such ;  the  fact  that  A. 
previously  or  subsequently  uttered  counterfeit 
coins  is  relevant  to  prove  guilty  knowledge. 
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{R.  V.  Foster.)  (c)  A.  is  charged  with  obtain- 
ing goods  by  false  pretences  from  B.  by 
falsely  pretending  in  an  advertisement  that 
he  was  carrying  on  business  as  a  dairyman ; 
evidence  that  goods  were  subsequently  ob- 
tained from  C.  by  a  similar  advertisement  is 
admissible  as  showing  a  general  system  of 
fraud.  {R.  v.  Rhodes.)  [See  also  p.  45, 
ante,  as  to  evidence  of  guilty  knowledge  on  a 
charge  of  receiving  stolen  property.]  The 
ground  on  which  evidence  of  similar  facts  is 
admitted  is  to  show  the  existence  of  a  con- 
nected scheme  or  continuous  state  of  mind : 
thus,  evidence  of  other  false  pretences  is  inad- 
missible if  they  are  distinct  and  unconnected. 
{R.  V.  Holt.)  Similarly,  in  cases  of  rape,  the 
fact  that  the  prosecutrix  has  previously  had 
connexion  with  the  prisoner  is  relevant  as 
disproving  her  denial  of  consent,  but  the  fact 
that  she  has  had  connexion  with  other  men  is 
irrelevant.  It  must  also  be  noted  that  evi- 
dence of  similar  facts  is  not  inadmissible 
merely  because  it  tends  to  prove  the  commis- 
sion of  other  offences.  {R.  v.  Dossett.) 
Character. — When  character  is  in  issue,  then 
evidence  of  it  is  necessarily  admissible ;  when 
it  is  not  in  issue,  then  (a)  the  fact  that  the 
accased  is  of  good  reputation  is  relevant,  and 
may  be  proved  by  calling  witnesses  on  his 
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A 

behalf  or  by  cross-examining  the  witnesses 
for  the  prosecution;  (b)  the  fact  that  the 
accused  is  of  bad  character  is  irrelevant  ex- 
cept (i)  to  rebut  the  evidence  of  good 
character  given  on  his  behalf ;  in  this  case 
direct  evidence  may  be  given  of  his  bad 
general  reputation,  or  the  witnesses  for  the 
defence  may  be  cross-examined  as  to  par- 
ticular instances,  (ii)  when  the  commission  of 
similar  offences  is  relevant  (ante,  p.  214) ; 
here  direct  evidence  may  be  given  of  such 
offences,  or  the  accused,  if  he  testifies  on  his 
own  behalf,  or  his  witnesses  may  be  cross- 
examined  as  to  them ;  (iii)  in  certain  cases 
where  the  accused  gives  evidence  on  his  own 
behalf  under  the  Criminal  Evidence  Act, 
1898  {post,  p.  229)  ;  in  these  particular  cases 
the  accused  may  be  cross-examined  as  to 
his  character  or  the  commission  of  specific 
offences  ;  (c)  the  character  of  witnesses  is 
always  relevant  as  affecting  their  credit; 
(d)  in  rape  the  bad  general  Gharaoier  of  the  pro- 
secutrix is  relevant,  and  evidence  thereof  is  ad- 
missible though  she  is  not  called  as  a  witness. 
3.  Previous  Convictions. — The  fact  that  the  accused 
has  been  previously  convicted  of  an  offence  is, 
as  a  rule,  only  material  so  far  as  it  increases 
the  judge's  power  of  punishment;  and  evi- 
dence of  a  previous  conviction  may  not  be 
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given  before  verdict  on  the  present  charge 
except  (a)  where  it  is  in  issue ;  (b)  where  it 
is  relevant  to  show  that  the  prisoner  is  guilty 
of  the  present  offence,  e.g.,  under  s.  19  of  the 
Prevention  of  Crimes  Act,  1871  {antey  p.  45) ; 
(c)  to  rebut  evidence  of  good  character  by  the 
witnesses  for  the  defence ;  (d)  in  certain  cases 
where  the  prisoner  gives  evidence  on  his  own 
behalf  {post,  p.  229).  The  fact  that  a  witness 
has  been  convicted  of  a  criminal  offence  is 
always  relevant  as  affecting  his  credit. 

D.  Evidence  of  the  following  facts,  though  they 
may  be  relevant,  is  inadmissible : — 

1.  Opinion. — The  opinion  held  by  any  person  as 

to  any  fact  in  issue.  The  province  of  witnesses 
is  to  give  evidence  as  to  facts  ;  to  form 
opinions  upon  those  facts  is  the  province  of 
the  jury ;  hence,  evidence  of  opinion  is  inad- 
missible, except  as  to  subjects  upon  which  a 
jury  is  incompetent  to  form  an  opinion ;  thus, 
(a)  the  opinion  of  experts  is  admissible  upon 
all  matters  requiring  special  study,  such  as 
science,  art,  &o. ;  (b)  the  opinion  of  non- 
experts is  admissible  (i)  to  identify  persons, 
things,  or  handwriting ;  (ii)  to  speak  to  the 
apparent  condition  of  persons  or  things. 

2.  Facts  excluded  by  privilege  or  public  policy : 

(a)  Privilege. — No  legal  adviser  may,  with- 
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out  liis  client's  consent,  disclose  any  com- 
munication made  between  himself  and  his 
client  during  and  for  the  purposes  of  his  em- 
ployment; but  this  does  not  extend  to  com- 
munications made  for  any  criminal  purpose. 

(b)  Evidence  is  inadmissible  of  facts  the 
disclosure  of  which  would  be  prejudicial  to 
the  public  interest,  e.g.^  State  secrets,  and 
communications  between  Grovernment  oflSces 
on  pubhc  matters.  For  the  same  reason, 
in  Crown  prosecutions  and  informations  for 
fraud  committed  against  the  Revenue,  no  dis- 
closure is  permitted  of  the  channels  through 
which  information  is  obtained. 

2.  The  Form  in  which  Evidence  must  be  Given. 
Evidence  is  inadmissible  when  it  is  hearsay  {second- 
hand) or  secondary. 

A.  Hearsay  Evidence. — When  a  fact  is  in  issue, 
evidence  of  what  a  person  not  called  as  a  witness 
has  said  or  written  as  to  the  existence  of  such  a  fact 
is  inadmissible.  There  are  four  reasons  for  this: 
(a)  as  the  person  making  the  assertion  was  not  before 
the  Court,  his  manner  and  demeanour  could  not  be 
judged ;  (b)  he  was  not  on  oath ;  (c)  he  was  not  subject 
to  cross-examination ;  (d)  there  is  a  danger  of  in- 
accuracy in  the  repetition  of  his  statement.  The 
evidence  of  all  statements  made  by  non-witnesses  is 
not,  however,  rejected  as  hearsay ;  it  depends  upon 
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the  purpose  for  which,  the  evidence  is  offered,  the 
test  heing  whether  it  is  offered  to  prove  the  making 
of  the  statement  or  the  truth  of  the  matters  con- 
tained in  the  statement.  Thus,  statements  made  by 
non- witnesses  are  admissible  : 

1.  Where  the  making  of  the  statement  is  in  issue, 

e.g.,  in  libel. 

2.  Where  the  statement  is  relevant  as  part  of  the 

res  gesta,  i.e.,  the  cries  of  a  person  who  is 
being  robbed,  while  the  act  of  robbing  is 
continuing,  but  not  those  made  after  the  act 
is  complete.     {R.  v.  Bedingfield.) 

3.  Where  the  statement  explains  the  nature  of  an 

act,  provided  that  (a)  the  statement  sub- 
stantiallj  accompanies  the  act ;  (b)  the  state- 
ment is  made  by  or  to  the  person  doing  the 
act ;  (c)  the  act  is  in  issue  or  relevant  to  the 
issue ;  (d)  the  existence  of  the  act  is  inde- 
pendently proved.  ( Wright  v.  Tatham.)  Such 
statements  may  be  admissible  in  favour  of  as 
well  as  against  the  party  making  them. 
{Milne  v.  Leisler  ;  Mortimer  v.  McCallan.) 

4.  To    corroborate    the    testimony  of    witnesses. 

Thus,  in  cases  of  rape  and  similar  offences 
against  females,  not  only  the  fact  that  a 
complaint  was  made  immediately  after  the 
occurrence,  but  also  the  terms  of  the  com- 
plaint are   admissible   both  to  confirm  her 
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testimony  and  to  disprove  consent  if  consent 
is  in  issue.     {R.  v.  Osborne.) 

5.  Where  the  making  of  the  statement  is  relevant 

to  connect  a  person  with  a  transaction,  e.g., 
threats  to  commit  a  crime  or  expressions  of 
enmity.     [B.  v.  Clewes ;  JR.  v.  Yoke.) 

6.  To  prove  general  reputation ;  here  the  fact  of 

which  evidence  is  given  is  the  concurrence  of 
opinion,  though  the  evidence  of  the  existence 
of  such  concurrence  is  based  on  hearsay. 

But  where  that  which  is  said  by  a  non-witness  is 
offered  as  an  independent  proof  of  the  truth  of  that 
which  is  stated,  then  it  is  inadmissible  as  hearsay 
except  in  the  following  cases : — 

1.  Where  it  is  an  expression  of  bodily  health  or 

feeling  made  by  a  person  whose  feelings  at 
the  time  of  making  are  in  issue.  (Aveson  v. 
Kinnaird.)  But  such  a  statement  is  not  ad- 
missible to  prove  the  cause  of  the  feelings. 

2.  In   case   of  Confessions. — A  confession  is   ad- 

missible provided  that  it  is  entirely  voluntary, 
and  not  induced  by  any  threat  or  promise 
having  reference  to  the  charge  and  made  by 
a  person  in  authority,  e.g.,  a  police  officer, 
magistrate,  or  the  prisoner's  master  if  the 
offence  is  one  against  him.  The  onus  rests  on 
the  prosecution  to  show  that  a  confession  was 
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voluntary.  A  confession  is  not  excluded  if 
it  is  induced  by  a  promise  tliat  has  no 
reference  to  the  charge,  or  upon  religious  or 
moral  grounds,  or  if  the  inducement  does  not 
come  from  a  person  in  authority,  or  if  the  in- 
ducement has  been  removed.  Also  it  is  not 
excluded  because  obtained  by  improper  means, 
or  by  a  deception  or  fraud  practised  on  the 
prisoner,  or  when  he  was  drunk,  or  as  a  result 
of  questions  improperly  put  by  the  police 
{Rogers  v.  Haicken)^  provided  in  the  latter 
case  that  the  prisoner  was  not  entrapped  into 
confessing.     {R.  v.  Misted.) 

Though,  however,  a  confession  may  be  in- 
admissible, yet  evidence  of  facts  discovered 
through  such  a  confession  is  admissible.  Apart 
from  statute,  evidence  given  by  a  person  as  a 
■witness  in  any  proceeding  may  be  used 
against  him  on  his  trial  upon  a  criminal 
charge,  unless,  after  objection,  he  was  im- 
properly compelled  to  answer  incriminating 
questions.  In  some  cases,  however,  e.g.,  under 
the  Corrupt  and  Illegal  Practices  Act,  1883, 
a  witness  may  be  compelled  to  answer  in- 
criminating questions,  but  it  is  expressly  pro- 
vided that  his  answers  shall  not  be  evidence 
against  him. 

Depositions  made  by  the  accused  before  a 
magistrate  under  the  Criminal  Evidence  Act, 
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1898,  are  admissible  at  the  trial  if  he  then 
declines  to  give  evidence.     {JR.  v.  Bird.) 

A  confession  or  admission  may  be  made  by 
conduct  as  well  as  by  language ;  for  this  reason 
evidence  is  admissible  of  statements  made  in 
the  presence  of  a  person  if  they  were  such  that 
he  might  reasonably  have  been  expected  to 
make  some  answer,  and  if  by  his  silence  or 
conduct  he  acquiesced  in  their  truth.  The 
relevant  fact  here  is  the  silence  or  conduct  of 
the  person,  the  statements  are  admissible 
merely  as  explanatory. 
'3.  Declarations  made  by  deceased  persons  are  ad- 
missible in  certain  cases,  of  which  the  chief 
are — 

(a)  Declarations  against  pecuniary  or  pro- 
prietary interest,  e.g.,  a  statement  by  a  person 
that  he  was  illegitimate.  Here  extrinsic  proof 
must  first  be  given  of  the  declarant's  death, 
and  that  the  statement  was  made  or  adopted 
by  him. 

(b)  Declarations  made  in  the  course  of  duty 
and  contemporaneous  with  the  facts  recorded. 
Here  extrinsic  proof  must  also  be  given  of  the 
capacity  in  which  the  declarant  acted,  and  of 
his  duty  both  to  do  the  act  and  to  record  it. 

(c)  Djring  declarations  are  admissible — 
only  upon  a  charge  of  the  murder  or  man- 
slaughter of  the  declarant ; 
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only  where  the  declarant  was  in  actual 
danger  of  life,  and  had  definitely  given 
up  hope  of  life ; 

only  80  far  as  they  relate  to  the  cause  and 
circumstances  of  the  death. 

(d)  Statements  contained  in  public  and 
oflBcial  documents,  e.g.,  official  registers  and 
public  records,  The  Gazette,  company  and 
bankers'  books,  judicial  records. 

B.  Secondary  Evidence. — Evidence  is  said  to  be 
primary  when  it  affords  the  best  possible  proof  of  the 
fact  in  issue ;  it  is  secondary  when  it  is  in  character 
substitutionary,  and  presupposes  the  existence  of  a 
more  direct  source  of  information.  The  general  rule 
is  that  the  best  evidence  which  the  nature  of  the  case 
allows  should  be  presented,  but  this  rule  has  been 
greatly  relaxed,  and  the  distinction  does  not  now 
always  affect  the  admissibility  of  evidence,  but  only 
its  weight.  In  some  cases,  however,  secondary  evi- 
dence is  inadmissible  if  primary  evidence  exists. 

1.  Documents. — In  the  case  of  documents,  secondary 
evidence  of  their  contents  is  generally  inad- 
missible except  in  certain  cases,  of  which  the 
following  are  the  chief : — 

(a)  Where  the  original  is  a  public  or  judi- 
cial document.  The  contents  of  these  may 
usually  be  proved  by  "  office  copies  "  or  "  cer- 
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tified  copies  "  under  s.  14  of  the  Evidence  Act, 
1851. 

(b)  Where  the  original  is  an  entry  in  a 
banker's  book,  provided  that  the  entry  was 
made  in  the  ordinary  course  of  business ;  that 
the  book  was  at  the  time  of  making  one  of 
the  ordinary  books  of  the  bank  ;  that  it  comes 
from  the  custody  of  the  bank  ;  that  the  copy 
is  an  "examined  copy,"  proved  on  oath  or 
affirmation  by  a  person  who  has  examined  it 
with  the  original  entry.  (Bankers'  Books 
Evidence  Act,  1879.) 

(c)  Where  the  original  is  in  the  possession 
of  the  other  side,  who  refuses  to  produce  it 
after  "  notice  to  produce,"  or  is  in  the  posses- 
sion of  a  person  not  legally  bound  to  produce 
it,  who  refuses  to  do  so  after  being  served 
with  a  subpoena  duces  tecum. 

(d)  Where  the  original  is  proved  to  be  lost 
or  destroyed,  or  where  for  physical  reasons  it 
cannot  be  produced. 

2.  Previous  Proceedings. — Evidence  given  by  a 
witness  in  previous  proceedings  is  at  Common 
Law  admissible  in  subsequent  proceedings  or 
at  a  later  stage  of  the  same  proceedings, 
provided  that  (a)  both  proceedings  are 
between  the  same  parties  and  involve  the 
same  issues ;   (b)  the  witness  is  incapable  of 
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being  called  on  the  second  occasion ;  (c)  the 
evidence  was  given  on  oath  in  a  judicial  pro- 
ceeding ;  (d)  that  the  other  party  had  the  op- 
portunity of  cross-examination. 

Evidence  given  under  such  circumstances 
may  be  admitted  against  an  accused  person 
as  a  confession, 

3.  Depositions  before  Magistrates. — By  s.  17  of  the 

Indictable  Offences  Act,  1848,  the  depositions  of 
witnesses  taken  before  a  magistrate  in  pre- 
liminary proceedings  upon  an  indictable 
charge  may  be  given  in  evidence  at  the  trial, 
provided  (a)  that  the  witness  is  dead  or  too  ill 
to  give  evidence ;  (b)  that  the  deposition  pur- 
ports to  be  signed  by  the  justice  before  whom 
it  was  taken ;  (c)  that  it  was  taken  in  the 
presence  of  the  accused,  who,  by  himself  or 
his  counsel,  had  the  opportunity  of  cross- 
examination.  This  section  does  not  apply  to 
depositions  before  coroners,  and  their  admissi- 
bility depends  on  the  Common  Law  principles 
already  stated.  Where  the  charge  is  one  under 
the  Prevention  of  Cruelty  to  Children  Act, 
1894,  or  the  schedule  to  that  Act,  the  deposi- 
tions of  children  may  be  given  in  evidence  if 
their  attendance  at  the  trial  would  involve 
serious  injury  to  their  health. 

4.  Depositions  for  the  Perpetuation  of  Testimony. — 

By  the  Criminal  Law  Amendment  Act,  1867, 
w.  15 
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where  it  appears  to  the  satisfaction  of  a  justice 
that  a  person  dangerously  HI  and  not  likely 
to  recover  can  give  material  information  as  to 
any  indictable  offence,  and  where  his  deposi- 
tions cannot  be  taken  under  the  Indictable 
Offences  Act,  1848,  such  justice  may  take  in 
writing  the  depositions  on  oath  or  affirmation 
of  such  person,  and  those  depositions  may 
then  be  used  for  or  against  any  person  charged 
with  any  offence  to  which  they  relate,  pro- 
vided that  (a)  the  declarant  is  dead  or  unable 
to  give  evidence  ;  (b)  the  deposition  purports 
to  be  signed  by  the  justice  ;  (c)  the  other  side 
had  notice  and  opportunity  of  cross-examina- 
tion. 

3.  The  Source  from  which  Evidence  must  come. 

The  Competency  of  Witnesses. — AU  persons,  with 
two  classes  of  exceptions,  are  now  fully  competent  to 
give  evidence  ;  every  person  who  is  competent  is  also 
compellable,  but  may  refuse  to  answer  certain  ques- 
tions (post,  p.  234).     The  exceptions  are : — 

A.  No  person  is  competent  who,  through  lunacy, 
infancy  or  drunkenness,  is,  in  the  opinion  of  the 
judge,  unable  to  understand  the  nature  of  an  oath 
and  the  duty  of  speaking  the  truth,  or  to  give 
rational  evidence. 

B.  The  accused  person  and  his  or  her  wife  or 
husband  have  only  a  limited  competency,  and,  even 
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when  competent,    are  only  compellable   in    certain 
eases : — 

1.  The  accused  person  is  incompetent  as  a  witness 

for  the  prosecution  except  in  cases  within  the 
Evidence  Act,  1877,  i.e.,  indictments  for  non- 
repair of  or  nuisance  to  a  highway  or  bridge, 
or  nuisance  to  a  river,  or  proceedings  for 
enforcing  a  mere  civil  right,  or  Revenue  pro- 
ceedings in  the  King's  Bench  Division.  In 
such  cases  he  is  both  competent  and  com- 
pellable. 

2.  The  husband  or  wife  of  the  accused  is  an  incom- 

petent witness  for  the  prosecution  except 
(a)  under  the  Evidence  Act,  1877  ;  (b)  under 
8.  4  of  the  Criminal  Evidence  Act,  1898.  (See 
next  paragraph.)  In  such  cases  the  husband 
or  wife  is  both  competent  and  compellable. 

3.  By  the  Criminal  Evidence  Act,  1898,  the  accused 

person  and  his  or  her  husband  or  wife  is  a 
competent  witness  for  the  defence  at  every 
stage  of  the  proceedings — except  before  the 
grand  jury  {R,  v.  Rhodes) — provided  that — 

(a)  The  accused  person  can  be  called  only 
upon  his  own  application. 

(b)  The  husband  or  wife  of  the  accused 
person  can  be  called  only  upon  the  application 
of  the  accused,  except  in  cases  within  s.  4,  i.  «., 
where  the  charge  is  (i)  of  any  offence  in  which 
the  husband  or  wife  could  be  called  at  Common 

15(2) 
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Law  without  the  consent  of  the  accused,  e.g., 
treason  and  personal  injury;  (ii)  neglect  to 
maintain  or  desertion  of  wife  or  child  (Va- 
grancy Act,  1824:) ;  (iii)  rape,  indecent  assault 
and  abduction  of  women  and  gu'ls  (Offences 
against  the  Person  Act,  1861,  ss.  48 — 55)  ; 
(iv)  criminal  dealings  by  wife  or  husband  with 
the  property  of  the  other  (Married  Women's 
Property  Act,  1882,  ss.  12  and  16) ;  (v)  offences 
against  women  and  girls  under  the  Criminal 
Law  Amendment  Act,  1885  ;  (vi)  offences 
against  the  Prevention  of  Cruelty  to  Children 
Act,  1894. 

In  all  these  cases  the  husband  or  wife  is  a 
competent  and  compellable  witness  either  for 
the  prosecution  or  the  defence ;  nothing  in  the 
Act,  however,  takes  away  the  privilege  which 
attaches  to  communications  made  during 
marriage. 
4.  Accomplices,  when  jointly  indicted  and  jointly 
tried  with  the  accused,  are  subject  to  the 
same  rules  as  the  accused,  but  an  accomplice 
may  be  called  by  the  prosecution  (a)  if 
he    has    pleaded    guilty    {B.   v.    Gallagher) , 

(b)  if  he  has  been  acquitted  {R.  v.  O^Donnell)y 

(c)  if  the  prosecution  against  him  has  been 
abandoned,  (d)  if  he  is  tried  separately. 

It  may  be  convenient  to  note  here  the  other  effects 
of  the  Criminal  Evidence  Act,  1898. 
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(a)  TTnlike  ordinary  witnesses,  tlie  accused  may,  ou 

cross-examination,  be  asked  incriminating 
questions. 

(b)  Unlike  ordinary  witnesses,  he  may  not  be  asked 

whether  (i)  he  is  of  bad  character,  (ii)  he  has 
committed  or  been  convicted  of  other  gifences, 
unless  (i)  proof  of  such  offences  is  admissible 
to  show  that  he  is  guilty  of  the  offence  now 
charged  {ante,  p.  214),  or  (ii)  the  witnesses  for 
the  prosecution  have  been  cross-examined  to 
show  that  he  is  of  good  character,  or  (iii)  he 
has  given  evidence  of  good  character,  or  (iv)  his 
defence  involves  imputations  on  the  character 
of  the  prosecutor  or  his  witnesses,  or  (v)  he 
has  given  evidence  against  any  other  person 
charged  with  the  same  offence. 

(c)  If  the  accused  is  the   only  witness  for  the 

defence,  he  gives  his  evidence  at  the  close  of 
the  evidence  for  the  prosecution. 

(d)  The  mere  fact  that  he  gives  evidence  does  not 

entitle  the  prosecution  to  reply. 

(e)  His  failure  to  give  evidence  may  not  be  com- 

mented upon  by  the  prosecution,  but  may  be 
commented  upon  by  the  judge. 

Proof  of  Documents. — Just  as  witnesses  must  be 
competent,  so  documents  must  be  valid  and  authentic. 

1.  Public  and  Judicial  Documents. — These  as  a  rule 
require  no  authentication ;  their  contents  are, 
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however,  as  we  have  seen,  usually  proved  by 
copies,  which  are  prima  facie  valid  if  they  pur- 
port to  have  been  executed,  certified,  &c.  in 
the  requisite  manner. 

2.  Private  Documents  require  proof  of  execution. 

The  handwriting  and  signature  may  be  proved 
(a)  by  calling  the  writer,  (b)  by  any  person  who  has 
seen  the  party  write,  (c)  by  any  person  who  has 
received  communications  from  the  party  in  answer  to 
communications  from  himself,  or  has  in  the  course  of 
business  had  documents  submitted  to  him  which  pur- 
ported to  be  written  by  the  party,  (d)  under  s.  8  of  the 
Criminal  Procedure  Act,  1865,  by  comparison  made 
in  Court  by  expert  vdtnesses  or  the  jury  between  the 
disputed  writing  and  writing  proved  to  be  genuine. 

Attestation,  where  a  document  is  required  by  law 
to  be  attested,  must  be  proved  by  calling  an  attesting 
witness,  unless  there  is  not  one  alive  sane  or  within 
the  jurisdiction  of  the  Court.  A  document  signed 
and  attested  is  presumed  to  have  been  sealed  and 
delivered. 

"Where  a  document  over  thirty  years  old  is  produced 
from  proper  custody,  the  Court  will  presume  that  it 
is  valid,  and  no  proof  is  required  of  the  attestation, 
writing,  or  signature. 

The  fact  that  a  document  is  not  stamped  does  not 
bar  its  production  in  criminal  proceedings. 
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4.  The  manner  in  which  Evidence  must  be  produced 
and  Matters  incident  thereto. 

Manner  of  giving  Evidence. — Except  in  the  cases 
mentioned  below,  all  oral  evidence  must  be  given 
either — 

(a)  By  oath  upon  the  New  Testament,  or  in  the 

case  of  Jews  upon  the  Old  Testament,  or  in 
the  Scotch  form  with  uplifted  hand,  or  in  any 
form  which,  according  to  his  religion,  binds 
the  conscience  of  the  witness. 

(b)  By  affirmation,  which  is  permissible  only  where 

a  witness  objects  to  take  an  oath  either  (i)  be- 
cause he  has  no  religious  belief,  or  (ii)  because 
his  religion  prohibits  oaths. 
Under  s.  4  of  the  Criminal  Law  Amendment  Act, 
1885,  and  s.  16  of  the  Prevention  of  Cruelty  to  Children 
Act,  1894,  the  imsworn  evidence  of  a  child  is  admis- 
sible in  proceedings  within  these  Acts  when  the 
Court  is  satisfied  that  the  child  does  not  understand 
the  nature  of  an  oath,  but  is  of  sufficient  intelligence 
to  justify  the  reception  of  the  evidence  and  to  imder- 
stand  the  duty  of  speaking  the  truth.     Such  unsworn 
evidence  must,   however,   be  corroborated  in  some 
material  particular. 

The  Number  of  Witnesses, — One  witness  is  sufficient 
except  (a)  in  treason,  (b)  in  perjury,  (c)  where  the 
unsworn  evidence  of  children  is  admitted  {ante)j 
(d)  in  personation  offences  at  elections,  (e)  in  offences 
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against  women  and  children  under  ss.  2  and  3  of  the 
Criminal  Law  Amendment  Act,  1885. 

Accomplices. — The  evidence  of  one  accomplice  is 
in  law  sufficient,  but  in  practice  it  is  customary  for 
the  judge  to  warn  the  jury  that  it  is  unsafe  to  convict 
upon  such  evidence  unless  it  is  corroborated  by  other 
evidence  which  is  (a)  entirely  independent,  and 
(b)  which  extends  both  to  the  circumstances  of  the 
crime  and  the  participation  of  the  accused  therein. 
{E.  V.  Farkr.) 

The  credibility  of  witnesses  depends  upon  (1)  their 
accuracy ;  (2)  their  honesty. 

1.  If  the  accuracy  of  a  witness  is  doubtful,  he  may  in 

cross-examination  be  asked  any  question  tend- 
ing to  cast  suspicion  on  his  means  of  know- 
ledge, his  opportunities  for  observation,  his 
reasons  for  recollection,  or  his  powers  of 
memory  and  perception. 

2.  If  his  honesty  is  doubtful  he  may  be  asked 

questions  as  to  his  disinterestedness,  in- 
tegrity, or  veracity.  Before  the  Evidence 
Act,  1843,  a  person  who  had  any  interest  in 
the  proceedings,  or  who  had  been  convicted 
of  certain  crimes,  was  incompetent ;  the  Act 
removed  any  incapacity  arising  from  crime  or 
interest,  and  such  a  person  may  now  give 
evidence,  but  questions  on  these  points  are 
still  admissible    as    tending    to   lessen    the 
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weight  of  his  evidence  by  impeaching  his 
credit.  Thus,  a  witness  may  be  asked  any 
question  to  show — 

(a)  His  interest,  bias,  or  partiality. 

(b)  That  he  has  at  any  time  committed  or 
been  convicted  of  any  crime  or  improper 
conduct,  or  is  of  bad  character ;  if,  however, 
the  accused  is  giving  evidence  on  his  own 
behalf,  imder  the  Criminal  Evidence  Act, 
1898,  such  questions  are  inadmissible  except 
in  the  cases  provided  for  in  that  Act.  A 
previous  conviction  may  be  proved  in  any 
proceedings  by  a  certificate  containing  the 
substance  and  effect  of  the  indictment  and 
conviction,  or  in  case  of  a  summary  conviction 
by  a  copy  of  the  conviction.  (Prevention  of 
Crimes  Act,  1871,  s.  18.) 

(c)  That  he  has  on  other  occasions  made 
statements  inconsistent  with  his  present 
evidence. 

Contradiction  of  Witnesses. — 1.  An  adversary's 
witness  may  be  contradicted,  and  his  evidence  dis- 
proved in  all  matters  which  are  directly  material, 
but  not  in  matters  which  are  material  only  so  far  as 
they  afEect  his  credit,  except  (a)  where  he  denies  his 
impartiality  {Atf.-Gen.  v.  Hitchcock)  ;  (b)  where  he 
denies  a  previous  conviction. 

When  a  witness  in  cross-examination  denies  or 
does  not  admit  having  previously  made  an  incon- 
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sistent  statement,  then  (a)  if  verbal,  "before  inde- 
pendent evidence  can  be  given  in  contradiction,  the 
circumstances  of  the  statement  must  be  mentioned  to 
him  so  as  to  identify  the  occasion,  and  he  must  be 
asked  if  he  made  such  a  statement  (Criminal  Pro- 
cedure Act,  1866,  s,  4)  ;  (b)  if  in  writing,  his  atten- 
tion must  first  be  called  to  the  writing  before  it  is 
put  in  evidence  to  contradict  him  (s.  5). 

2.  A  Party's  Own  Witness. — A  party  may  not 
discredit  his  own  witness  by  evidence  of  bad 
character,  but  may  always  contradict  him  by  other 
evidence  relevant  to  the  issue ;  or  if  the  witness  is,  in 
the  opinion  of  the  judge,  hostile,  may,  by  leave  of  the 
judge,  prove  that  he  has  previously  made  incon- 
sistent statements  (s.  3). 

Protection  of  Witnesses, — 1.  Incriminating  ques- 
tions— (a)  Though  a  witness  may  be  required  to 
answer  any  question  degrading  his  character,  yet, 
except  in  the  case  of  an  accused  person  giving  evidence 
on  his  own  behalf,  he  may  not  be  required  to  answer 
any  question  which  would  tend  to  expose  him  to  any 
criminal  charge,  penalty,  or  forfeiture.  (b)  An 
accused  person  giving  evidence  on  his  own  behalf 
may  not,  except  in  certain  cases  {ante,  p.  229),  be 
asked  questions  tending  to  show  that  he  is  of  bad 
character. 

2.  Privilege. — (a)  No  witness  can  be  compelled 
to  disclose  any  communication  made  by  his  or  her 
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husband  or  wife  during  marriage,  (b)  No  witness 
can  be  compelled  to  disclose  any  communication 
between  himself  and  his  legal  adviser  which  his 
legal  adviser  could  not  disclose  without  his  per- 
mission. 

The  Examination  of  Witnesses. — Leading  questions, 
i.e.,  questions  suggesting  the  required  answer,  may 
not,  as  a  rule,  be  asked  in  examination-in-chief ; 
thus,  if  the  issue  is  whether  B.  did  such  and  such 
acts,  a  witness  should  not  be  asked  "  Did  B.  do  such 
and  such  acts  ?  "  but  "  What  did  B.  do  ?  "  So  that 
upon  the  question  the  witness  may,  without  sugges- 
tion, give  his  own  version  of  the  affair.  Leading 
questions  may,  however,  be  asked  (a)  in  matters 
which  are  imdisputed  or  introductory ;  (b)  to 
identify  persons  or  things  ;  (c)  to  directly  con- 
tradict a  fact  sworn  to  by  another  witness. 

Refreshing  the  Memory. — Though  a  witness — ex- 
cept in  matters  of  opinion — may  speak  only  of  that 
which  is  within  his  own  recollection,  yet  he  may 
refresh  his  memory  by  referring  to  any  diary, 
report,  or  other  writing,  provided  that  (a)  it  was 
made  at  or  near  the  time  of  the  event  to  which  it 
refers ;  (b)  it  was  either  written  by  him,  or  if 
written  by  others,  was  seen  by  him  when  the  facts 
were  fresh  in  his  mind,  and  then  recognized  to  bo 
correct. 
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An  expert  may,  however,  refer  to  works  of  science 
to  correct  his  opinion  or  refresh  his  memory,  and  it 
is  immaterial  when  or  by  whom  such  works  were 
written. 

Any  writing  used  for  the  purpose  of  refreshing 
the  memory  must  be  shown  to  the  opposite  party, 
who  may  cross-examine  upon  the  parts  used. 
{Gregory  v.  Tavern(yi\) 

Cross-examination  need  not  be  confined  to  matters 
directly  relevant,  but  may,  as  we  have  seen,  be 
directed  to  matters  relevant  only  so  far  as  they 
affect  the  credibility  of  the  witnesses.  Its  object  is 
twofold — (a)  to  obtain  admissions  from  the  opponent 
which  may  establish  the  party's  own  case ;  (b)  to 
weaken  the  opponent's  case  by  showing  that  his 
evidence  is  inaccurate  or  dishonest,  and  by  exposing 
its  contradictions  and  improbabilities. 

Leading  questions  are  permissible  in  cross-exami- 
nation, though  the  weight  of  the  evidence  so  obtained 
is  naturally  small,  and  in  all  cases  it  is  improper  to 
put  into  the  mouth  of  the  witness  the  answer  which 
he  is  expected  to  give.  {R.  v.  Hardy.)  Incautious 
cross-examination  may,  however,  let  in  evidence  not 
admissible  in  examination-in-chief;  thus,  where  a 
witness  refreshes  his  memory  from  entries  in  his 
diary,  the  opposing  counsel  may  cross-examine  him 
upon  such  entries  without  making  them  his  evidence ; 
but  if  he  examines  upon  other  entries  not  used  to 
refresh  the  memory  of  the  witness,  they  become  his 
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evidence,  though  they  would  not  otherwise  have  been 
admissible  against  him. 

Re-examination. — The  object  of  this  is  to  explain 
away  any  apparent  weaknesses  which  have  been 
revealed  by  the  cross-examination,  and  it  must  be 
confined  to  matters  that  arose  in  cross-examination. 

The  chief  points  of  difference  between  the  rules  of 
evidence  in  civil  and  criminal  proceedings  are — 

1.  Civil  cases  may  be  proved  by  a  preponderance 

of  evidence,  but  in  criminal  charges  the 
facts  must  be  inconsistent  with  any  other 
rational  conclusion  than  that  the  prisoner  is 
guilty. 

2.  In  civil  cases  evidence  as  to  character  is  inad- 

missible except  where  it  is  in  issue,  or  where 
evidence  of  bad  character  is  given  in  mitiga- 
tion of  damage. 

3.  In  civil  cases  admissions  may  be  made  by  the 

pleadings  or  by  agreement  between  the 
parties,  but  in  criminal  cases — apart  from 
confessions — the  only  possible  admission  for 
the  purposes  of  the  trial  is  by  a  plea  of 
"  guilty  "  made  in  Court. 

4.  The  rules  relating  to  confessions  are  peculiar 

to  criminal  law ;  in  civil  cases  any  statement 
made  by  a  party  is  evidence  against  him ;  in 
civil  cases,  moreover,  a  party  may  be  affected 
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by  admissions  of  an  agent  or  associate,  but 
this  is  not  so  in  criminal  cases  unless  sueh 
admissions  are  assented  to  by  the  accused. 
5.  The  rules  as  to  dying  declarations  are  peculiar 
to  criminal  law,  and  also  the  rules  regulating 
the  competency  and  compellability  of  husband 
and  wife. 
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CHAPTER  X. 

COURTS  OF  SUMMARY  JURISDICTION. 

Courts  of  Summary  Jurisdiction. — This  expression  in- 
cludes any  justice  or  justices  of  the  peace  or  other 
magistrate  to  whom  jurisdiction  is  given  by  or  who 
is  authorised  to  act  imder  the  Summary  Jurisdiction 
Acts. 

The  criminal  jurisdiction  of  Courts  of  simimary 
jurisdiction  is  twofold : — 

A.  To  enquire  into  serious  indictable  offences,  and 
if  they  consider  that  a  suflficiently  strong  case  is  made 
out  against  the  accused,  to  commit  him  for  trial  at 
the  Assizes  or  Sessions.  In  this  class  of  offences 
are — 

1.  Offences  which  can  only  be  tried  on  indictment, 

such  as  homicide. 

2.  Offences  triable  either  on  indictment  or  sum- 

marily, but  in  which  more  than  three  months' 
imprisonment  can  be  given  on  summary  con- 
viction, as,  for  instance,  under  s.  1  of  the 
Prevention  of  Cruelty  to  Children  Act,  1894. 
In  such  cases — except  assault — the  accused  has 
the  right  to  elect  in  which  way  he  will  be 
tried,  and  he  (or  in  case  of  a  child,  the  parent 
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or  guardian)  must,  before  being  called  upon 
to  plead,  be  informed  of  this  right.     (Sum- 
mary Jurisdiction  Act,  1879,  s.  17.) 
B.  To  hear  and  determine  minor  offences  without 
a  jury.     These  may  be — 

1.  Offences   under    no    circumstances    indictable. 

Proceedings  in  such  cases  are  regulated  by 
the  Summary  Jurisdiction  Acts,  1848,  1879, 
and  1884.  They  are  in  general  commenced 
by  information,  on  which  a  summons  or  war- 
rant is  issued  {ante,  p.  166).  The  information 
must,  subject  to  any  particular  statute,  be 
filed  within  six  months.  If  the  offender  does 
not  appear,  the  justice  or  justices  may  issue 
a  warrant,  or  may  hear  the  case  in  his  absence. 
The  hearing  must  be  in  open  Court  and  before 
one  or  more  justices,  according  to  the  statute 
governing  the  case.  The  procedure  is  almost 
identical  with  that  on  trial  by  indictment. 
If  the  information  is  dismissed  on  the  merits, 
the  Court  may  give  a  certificate  of  dismissal 
to  the  defendant,  and  such  certificate  is  a  bar 
to  any  further  proceedings  for  the  same 
offence.  (Summary  Jurisdiction  Act,  1848, 
s.  14.)  An  unsuccessful  prosecutor  or  defend- 
ant may  be  ordered  to  pay  costs. 

2.  Offences  which  may  under  certain  circumstances 

be  tried  summarily.     These  are — 

(a)  Offences  by  children.     A  child  who  is 
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in  the  opinion  of  the  Court  under  12  (but 
over  7)  may,  if  the  Court  think  it  expedient 
and  if  the  parent  or  guardian  does  not  object, 
be  tried  summarily  for  any  indictable  offence 
except  homicide.  The  same  description  of 
punishment  may  be  given  as  if  the  case  had 
been  tried  on  indictment,  but  (i)  no  sentence 
of  penal  servitude  can  be  given ;  (ii)  the  maxi- 
mum punishment  is  one  month's  imprisonment 
or  40s.  fine,    (Summary  Jurisdiction  Act,  1879, 

8.  10.) 

(b)  Oflfences  by  Young  Perscns. — A  young 
person  under  16  (and  over  12)  may,  if  the 
Court  think  it  expedient  and  the  young  person 
consents,  be  tried  summarily  for  any  indict- 
able offence  except  homicide. 

The  maximum  punishment  is  10/.  fine  or 
three  months'  imprisonment  (A.  /.)  (s.  11).  A 
male  child  and  male  yoimg  person  under  14 
may  be  .whipped  in  addition  to  or  instead  of 
any  other  punishment. 

(c)  Offences  by  Adults.  (Summary  Juris- 
diction Act,  1879,  s.  12.) 

(i.)  Where  the  value  of  the  property  is  under 
40s.,  an  adult  may  in  certain  cases,  if  he  con- 
sents and  if  the  Court  thinks  it  expedient,  be 
tried  summarily  and  fined  20/.  or  imprisoned 
for  three  months  {h.  I.).  The  chief  of  such 
cases  are :  simple  larceny  and  offences  punish- 
w.  16 
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able  as  sueh,  larceny  from  the  person,  larceny 
by  a  clerk  or  servant,  embezzlement,  receiving 
stolen  goods,  obtaining  by  false  pretences. 

(ii)  Where  the  value  is  over  40s.  and  he 
pleads  guilty  an  adult  may,  in  the  same  cases, 
be  dealt  with  summarily  and  sentenced  to  six 
months'  imprisonment  {h.  /.).  In  no  case, 
however,  can  an  adult  be  dealt  with  sum- 
marily when,  owing  to  a  previous  conviction 
on  indictment,  he  is  liable  to  penal  servitude. 
(Summary  Jurisdiction  Act,  1879,  s.  13.) 
In  all  the  above  cases,  except  (c)  (ii),  the  Court 

may  also,  if,  though  the  charge  is  proved,  the  offence 

is  trifling — 

1.  Without  convicting,  dismiss  the  information, 

and,  if  it  thinks  fit,  order  the  person  charged 
to  pay  damages  not  exceeding  40s.  and  costs. 

2.  Upon  conviction,  discharge  the  accused — with 

or  without  payment  of  damages  or  costs — on 
security  to  appear  for  sentence  when  called 
on  and  to  be  of  good  behaviour  (s.  16). 
The  effect  of  such  dismissal  or  conviction  is  to  bar 
any  further  proceedings  for  the  same  offence  pre- 
cisely in  the  same  way  as  an  acquittal  or  conviction 
on  indictment. 

The  jurisdiction  in  these  three  cases  (a)  (b)  (c)  can 
be  exercised  only  by  a  petty  sessional  Court,  i.e.,  two 
or  more  justices  in  a  petty  sessional  Court  house,  or 
a  stipendiary  or  police  magistrate,  sitting  on  a  day 
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appointed  for  hearing  indictable  offences  of  which 
public  notice  has  been  given  (s.  20).  The  jurisdic- 
tion depending  on  consent,  there  is  no  appeal. 

(d)  Assault. — Cases  of  common  assault  (5/.  or  imp. 
2  mos.  h.  /.),  aggravated  assault  and  assault 
upon  a  police  officer  in  the  execution  of  his 
duty  (20/.  fine  or  imp.  6  mos.  h.  I.),  may  be 
determined  by  two  justices  and  punished 
as  indicated,  provided  that  in  case  of  a 
common  assault  complaint  is  made  "  by  or 
on  behalf  of  the  person  aggrieved."     No 
case  of  assault  can,  however,  be  dealt  with 
summarily  which  is  accompanied  by  any 
attempt  to  commit  felony,  or  which  in  the 
opinion  of  the  justices  is  a  fit  subject  for  a 
prosecution  for  indictment,  or  in  which  any 
question  arises  as  to  the  title  to  any  lands 
or  hereditaments  or  any  interest  therein,  or 
as  to  any  bankruptcy  or  execution.  (Offences 
against  the  Person  Act,  1861,  s.  46.) 
By  8. 44  of  the  same  Act,  when  a  charge  of  common 
assault  or  aggravated  assault  is  preferred  before  a 
Court  of  summary  jurisdiction  by  or  on  behalf  of  the 
person  aggrieved  and  is  heard  on  the  merits,  and  the 
justices  deem  the  offence  not  proved  or  to  have  been 
justified,  or  so  trifling  as  not  to  deserve  any  punish- 
ment, and  dismiss  the  complaint,  they  must,  on  the 
application  of  the  defendant,  make  out  and  deliver 
to  him  a  certificate  of  dismissal.     By  8.  46,  such 
16(2) 
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certificate — or  in  case  of  a  conviction  the  payment  of 
the  fine  or  suffering  of  the  imprisonment — is  a  bar 
to  all  further  proceedings,  civil  or  criminal,  for  the 
same  cause.  This  section  is,  however,  no  bar  to  an 
indictment  for  an  offence  of  a  different  nature,  e.g., 
manslaughter,  though  based  on  the  same  facts.  {R. 
V.  Morris.) 


Appeal  is  of  two  kinds : — 

1.  To  the  Quarter  Sessions. — This  lies  only  when 
expressly  allowed  by  statute.  It  lies  in  all  cases 
under  the  Larceny  Act,  1861,  and  Malicious  Damage 
Act,  1861,  where  a  fine  of  over  5/.  or  imprisonment 
for  over  one  month  is  inflicted  on  conviction  before 
one  justice.  Also,  by  s.  19  of  the  Summary  Jurisdic- 
tion Act,  1879,  it  lies  in  all  cases  of  imprisonment 
without  the  option  of  a  fine,  except  (a)  where  the 
prisoner  has  pleaded  guilty  ;  (b)  where  the  imprison- 
ment is  for  failure  to  comply  with  an  order  for  the 
payment  of  money,  or  for  the  finding  of  sureties,  or 
entering  into  recognizances ;  (c)  where  the  prisoner 
has  elected  to  be  tried  summarily  on  an  indictable 
offence.  The  appeal  is  to  the  next  Court  of  quarter 
sessions  held  within  not  less  than  fifteen  days.  The 
appellant  must,  within  seven  days,  give  notice  of 
motion,  stating  the  grounds  of  the  appeal,  to  the 
other  side  and  to  the  clerk  of  the  Court  of  summary 
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jurisdiction,  and  must,  within  three  days  after  notice, 
enter  into  recognizances  to  prosecute  the  appeal  and 
pay  any  costs  ordered.  The  decision  of  the  quarter 
sessions  is  final,  unless  they  reserve  a  special  case  on 
a  point  of  law  for  the  King's  Bench  Division.  (Sum- 
mary Jurisdiction  Act,  1879,  s.  31.) 

2.  Appeal  by  Special  Case. — ^Any  person  aggrieved 
who  alleges  that  any  proceedings  of  a  Court  of  Sum- 
mary Jurisdiction  are  erroneous  in  law  or  excessive 
in  jiirisdiction  may,  within  seven  days,  apply  to  the 
Court  to  state  a  special  case  for  the  Divisional  Court 
of  the  King's  Bench  Division.  The  appellant  must 
enter  into  recognizances  as  in  the  previous  case.  If 
the  Court  refuses  to  state  a  case,  an  application  may 
be  made  to  the  High  Court  for  a  mandamus  to  compel 
them  to  do  so.  The  decision  of  the  Divisional  Court 
is  final,  unless  they  give  leave  to  appeal  to  the  Court 
of  Appeal.     (Summary  Jurisdiction  Act,  1879,  s.  33.) 

It  must,  however,  be  noticed  that  proceedings  may 
be  removed  from  a  Court  of  summary  jurisdiction  to 
the  King's  Bench  Division  by  writ  of  certiorari  in 
case  of  any  defect  or  informality  apparent  on  the 
face  of  the  proceedings,  or  where  the  Court  had  no 
jurisdiction  or  exceeded  its  jurisdiction. 

Miscellaneous  Matters. 

Becognizances. — A  recognizance  is  an  instrument 
by  which  a  person  (with  his  sureties,  if  any)  acknow- 
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ledges  himself  to  be  bound  to  the  Crown  in  a  sum 
specified,  on  the  condition  that  the  recognizance  shall 
be  void  if  he  fulfils  the  terms  thereof,  e.gr.,  to  come 
up  for  judgment  or  to  keep  the  peace.  If  the  con- 
dition is  broken  the  recognizance  is  said  to  be 
forfeited ;  it  is  then  estreated,  i.e.,  extracted  from  the 
other  records  and  sent  up  to  the  Exchequer,  and  the 
party  (and  his  sureties)  become  absolute  debtors  to 
the  Crown. 

Recognizances  may,  as  we  have  seen  (ante,  p,  206), 
be  used  as  a  form  of  punishment,  but  they  are  also 
employed  for  other  purposes,  e.g.  : — 

1.  To  compel  the  attendance  of  any  person  at  any 

proceedings,  whether  prosecutor,  witness,  or 
defendant  who  is  released  on  baU. 

2.  As  a  means  for  the  prevention  of   offences, 

thus : — 

(a)  Security  for  the  Peace  may  be  exacted 
by  a  justice — 

(i.)  On  Public  Grounds,  where  persons  in 
his  presence  make  an  affray  or 
threaten  violence ; 

(ii.)  Specially,  where  a  private  person 
"  swears  the  peace "  against  another, 
i.e.,  makes  oath  that  he  fears  another 
person  will  kill  or  do  bodUy  harm  to 
him,  his  wife,  or  child,  or  will  bum  his 
house.     Such  an  applicant  must  show 
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grounds  for  his  feax  and  sweax  he  is 
not  acting  maliciously. 

(b)  Security  for  Good  Behaviour. — This  in- 
cludes security  to  keep  the  peace,  and  is 
demanded  from  aU  who  are  not  of  good  fame, 
drunkards,  vagabonds,  and  persons  not  able 
to  give  a  good  account  of  themselves. 

Bail. — The  accused  may  in  some  cases,  and  must  in 
others,  be  released  on  his  recognizances  [with  or 
without  sureties,  at  the  discretion  of  the  magistrates 
(Bail  Act,  1898)  ]  to  surrender  for  trial.  Where 
sureties  are  required  the  sufficiency  of  those  that  are 
offered  is  for  the  decision  of  the  magistrate,  and 
they  may  be  cross-examined  on  oath  as  to  their 
means.  Usually,  but  not  necessarily,  they  are 
householders.  A  person  who  has  been  indemnified 
by  the  accused  cannot  be  bail,  nor  a  married  woman, 
nor  infant,  nor  a  person  who  has  been  convicted  of 
an  infamous  crime.  The  amount  of  the  bail  is 
within  the  discretion  of  the  magistrate,  but,  by  the 
Bill  of  Eights,  must  not  be  excessive. 

When  bail  may  be  allowed.     Not  in  treason,  but 

(1)  in  all  felonies  or  attempts  to  conunit  felonies; 

(2)  in  certain  misdemeanours,  of  which  the  chief 
are : — Obtaining  by  false  pretences  ;  receiving  stolen 
property  ;  perjury  and  subornation  of  perjury ;  riot ; 
indecent  assault ;  all  indictable  misdemeanours  under 
the    Criminal    Law    Consolidation    Acts,  1861,  the 
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Crimmal  Law  Amendment  Act,  1885,  and  the  Pre- 
vention of  Cruelty  to  Children  Act,  1894;  (3)  in  all 

cases  where  the  offence  is  punishable  on  summary 
conviction  but  is  tried  on  indictment  at  the  election 
of  the  accused  under  s.  17  of  the  Summary  Jurisdiction 
Act,  1879. 

In  all  other  misdemeanours  a  magistrate  must 
admit  to  bail. 

When  bail  must  be  allowed  the  refusal  to  do  so  by 
the  magistrate  is  a  misdemeanour  at  Common  Law 
and  under  the  Habeas  Corpus  Act  and  Bill  of 
Eights.  When  bail  may  be  allowed  the  magistrate 
must  consider  the  nature  of  the  offence  and  the  pro- 
bability that  the  accused  will  surrender.  {E.  v. 
Scaife.)  The  object  is  merely  to  secure  the  atten- 
dance of  the  prisoner  at  the  trial,  and  bail  ought 
always  to  be  allowed  where  this  is  probable.  {B.  v. 
Hose.) 

BaU  may  also  be  granted — 

1.  By  the  King's  Bench  Division  for  any  Indictable 
Offence. — The  application  is  made,  in  the  first 
instance,  by  summons  before  a  judge  in 
chambers.  If  he  refuses,  application  may  be 
made  de  novo  to  a  Divisional  Court  of  the 
King's  Bench  Division,  from  which  there  is 
no  appeal.  {B.  v.  Foote.)  The  King's  Bench 
Division  may  allow  bail  when  it  has  been 
refused  by  a  magistrate. 
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2.  Justices  of  Sessions  and  Judges  of  Assize  may 

ban  persons  convicted  at  such  sessions  or 
assize. 

3.  Coroners  may  bail  any  person  charged  with 

manslaughter  by  the  verdict  of  a  coroner's 
jury. 

4.  Police  Officers  may,  unless  the  offence  is  serious, 

bail  a  person  taken  into  custody  without  a 
warrant  who  cannot  be  brought  before  a 
Court  of  Summary  Jurisdiction  within 
twenty-four  hours  of  arrest.  (Summary  Juris- 
diction Act,  1879,  s.  38.) 

Extradition. — The  extradition  of  fugitive  criminals 
to  foreign  countries  is  governed  by  the  Extradition 
Acts,  1870  to  1895.  There  must  be  a  treaty  with 
the  foreign  country  and  an  Order  in  Council  apply- 
ing the  Acts  thereto. 

A  requisition  for  the  siuTender  of  any  fugitive 
(criminal  must  be  made  to  a  Secretary  of  State  by  an 
accredited  diplomatic  representative  of  the  foreign 
state  from  which  he  has  escaped ;  the  Secretary  of 
State  may  then,  if  the  offence  is  not  of  a  political 
nature,  by  order  under  hand  and  seal,  require  the 
chief  magistrate  at  Bow  Street  to  issue  a  warrant  for 
the  arrest  of  the  offender.  The  subsequent  pro- 
ceedings are  the  same  as  if  the  prisoner  were 
accused  of  any  crime  in  England,  but  before  com- 
mittal the  magistrate  must  be  satisfied  (1)  that  the 


250  ELEMENTS  OF  THE  CRIMINAL  LAW. 

oifence  is  extraditable  to  the  particular  country 
olaiming,  (2)  that  there  is  the  same  amount  of  evi- 
dence as  would  justify  committal  in  England.  The 
magistrate  must  also  receive  any  evidence  tending  to 
show  that  the  offence  is  one  of  a  political  character. 
If  the  fugitive  is  committed  he  must  be  detained  in 
custody  for  fifteen  days  that  he  may  apply  to  the 
King's  Bench  Division  on  a  writ  of  habeas  corpus  to 
decide  whether  his  surrender  is  lawful.  At  the  end 
of  fifteen  days,  or  after  the  decision  of  the  King's 
Bench  Division,  the  Secretary  of  State  issues  a 
warrant  for  his  surrender.  If,  however,  he  is  accused 
of  any  crime  in  England  he  will  not  be  surrendered 
untH  he  has  been  acquitted  or  has  served  his  punish- 
ment. 
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Tebason-felony,  106. 
Teusteb,  misappropriation  by,  49. 

Untvbbsity  coubts,  165. 
Unxawful  assembly,  122. 
Unlawful  oaths,  106. 

Vageancy,  155. 
Vkntjb,  172. 
Vebdict,  194. 

for  offence  other  than  that  chai-ged,  195. 
VBXATI0U8  Indictments  Act,  181. 
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Wabeant,  167. 

Whtpfino,  205. 

Wife,  when  not  criminally  liable,  12. 

Witness,  competency  of,  226. 

number  of,  231. 

credibility  of,  232. 

contradiction  of,  233. 

protection  of,  234. 

examination,  cross-examination,  and  re- examination  of, 
236—237. 
Warr  of  ebbob,  202. 
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